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INTRODUCTION

l. On 12 J:uly 2007, the Defence for Nzirorera moved the Trial Chamber to limit the

testimony of expert witnesses Alison Des Forges and Andre Guichaoua to preclude each from

offering opinions adverting to the acts, conduct, mental state or criminal responsibility of the

accused. Mr Nzirorera submits, in the altemative, that the Chamber should exclude Alison

Des Forges and Andre Guichaoua opinions conceming the acts, conduct, mental state and

criminal responsibilif ofthe accused as a maiter of faimess to the accused.r

DISCUSSION

2. Mr Nzirorera contends that the evidence of the two expert witnesses is inadmissible

because it exceeds its purview by adverting to the ultimate issues in the trial. The Prosecutor

rejoins that Mr Nzirorera's application is flawed as there is nothing in law preventing the

Trial Chamber from receiving the expert testimony in question. Rule 89(C) of the Rules of

Evidence and Procedure (the "Rules") confers a wide power upon a Trial Chamber to admit

relevant evidence. The Prosecutor avers that the testimony of its proposed expert witnesses is

relevant and has probat ive value.

3. The Chamber notes that there is a preponderance of jurisprudential material in both ICTR

and ICTY that proscribe expeft evidence from usurping the function of the Trial Chamber

delineated in Article I and 22 of the Statute of the Tribunal by offering opinions that are

determinative ofthe guilt or innocence ofthe accused or by advening to the acts, conduct and

mental state of the accused.2 The ambit of expert witness testimony is limited to enlightening

the Judges on specific issues of a technical nature, requiring special knowledge in a specific

I See Joseph Nzirorera's Modon to Limit the Saope ofTestimony olExpefi Witn€sses Alison Des Forges and
Andre Gujchaoua, filed on 12 July 2007 On l7 July 2007, the Prosecutor filed a response opposing Nzirorera's
Motion. On 19 July 2007, the Accused Joseph Nzirorera fi led a reply briefto Prosecution's response to his
Motion.
' Prosecutor v Bizimungu el ai, No.ICTR-99-50-T, Decision on Casimb Bizimungus's Lirge t ll[otion Fol the
Exchtsion of the Report a%l Testimony of Deo Sabahire trlboryinkehe(.Rule 89(C)X2 September 2005,
Prosecutol v Bizimltngu el a/, No.lCTR-99-50-T,Decision on the Adnissibility of the Expert Testimon! oJ Dr
Binaifer h'owrolee(8 July 2005), Pt'orecutor t' Dragomi/ Miloseric No.IT-98-29/l-'l Decition on Admission of
Expert Report of Robert Donia(Is February 2007),Prosecutor v Enver Hadzihasanovic &Amir Kubura No.lT-
0l-47 -'l Decision on Report of Prosecution Expert Klaus Reinhdrdt(ll February 2004), Proseculor I Dario
Kordic and Lfuirio Cer&ez, No.lT-95-14l2-'t,T.13306-30'7(28 January 2000),T20828(9 June 2000); P/oiecrlor t
Blagosevic,No.l'f -02-60-T T.12109- 121 | 1(22 Jul,\- 2004), Prosecuto/ | Milan Llettic, No- IT-951 l-T, ,"ci.rion
on Defence Subtlission for the Expert Report o:f Ptof.Smilja ANramov Pursuant to Rule 94bis,(9 November
2006), and Decision on Defence's Submission of the Expert Report of Milisav Sedouard Kalemelaulic
Pursudnt to R e 94his and on Prosecution I'lotion lo Reconsider Orcler of 7 November 2006,(13 November
2006), Plosecutot r) Stenislav Galic N1jT-98-29-T, Decision Concetning the Expert lyitness Ena Tableau and
Richard Phipps(3 July 2002); Ptosecutor I Brima et ai No.SCSL-2004- 16-j1, Oral Decision(24 October
2005)Transcript 24 October 2005, pp,l l0,l l2.Prosecutot, v Slobodan Milosevic No. IT-02-54- AR73.4,
Decision on InterlocLnory Appeal on the Admissibility of E|idence in-Chief in the Form oJ Written Slateuenls
(30 SeDtember 2003).
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fieltl.3 The Chamber recalls the decision in Prosecutor v Casimir Bizimungu et al which

stated that "to the extent that Dr Nowrojee expresses opinions on ultimate issues of fact, the

Chamber considers such opinions to be inadmissible", the Chamber went on to underscore

the delimited ambit of expert witness testimony by adding that " Dr Nowrojee's expefi

evidence serves the limited purpose of illuminating the broader context ofthe events alleged

in the indictment. Only the Chamber, as the finder of fact, is competent to make a judicial

determination on the ultimate issues on the case".o The Chamber holds that there is an

inextricable nexus between the acts, conduct and the mental state of the accused and the

ultimate issue of criminal responsibility and therefore expert witnesses are precluded from

offering determinative opinions that advert to the act, conduct and mental state of the

accused.

4. In addition, Mr Nzirorera argues that the admission of the testimony of the Prosecution

expert witnesses will adversely impinge on the faimess ofthe trial given the disinclination of

the expert witnesses to reveal the sources buttressing their opinions. The Defence for

Nzirorera further contends that availability of sources for cross examination is an important

indicium of reliability and furthermore, the nondisclosure by the expert witnesses of their

sources compounds the lack of the reliability of their testimony and deprives the accused of

an opportunity to cross examine the sources upon whose statements the expert's opinion is

based. The Prosecutor replies that the arguments of Mr Nzirorera are misplaced and there is

no unfaimess to the Accused in the subject matter of the expert witnesses.

5. The Chamber notes that procedural faimess is a paramount consideration in international

criminal trials, encompassing such fundamental guarantees as the right of the parties to be

equal before the Tribunals and the right of an Accused to examine to or have examined

witnesses against him or her6. However, the Chamber finds that admitting into evidence the

testimony of the two proposed prosecution expert witnesses, including those pafis of their

testimony in relation to which they have declined to name their sources will not violate the

right of any of the accused to examine, or have examined, the witnesses against him or her,

J See The Prosecutor v Akay-esu, Decision on a De.fence Motion for the Appearance o;f an Accused as an E:rpert
It'lt ess, 9 March 1998, para.2.
a See Tbe Prosecutor v Casimir Bizimungu, Case No ICTR-99-50-T, Decision on the Admissibility of the Expert
Testiuony ofDr Binaifer Nowrcjee,8 July 2005. para 12.
t article 2011; ofthe ICTR Statute provjdes that " all persons shall be equal before the Intemational Tribunal
For Rwanda"
o Article 20141 provides that "ln the deteminatjon of any charge against the accused pursuant to the present
Statute, the accused shall be entitled to the foJlowing minimum guarantees, in full equality:
(e) To examine, or have examined, the wjtnesses against him or het aod to oblain tig attendance and
examination ofwitnesses on his or her behalfunder the same conditions as \aitnesses against him or her."
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pursuant to Article 20(4) (e) ofthe statute. The Chamber adopts the reasoning in Decision on

Casimir Bizimttngu's Urgent Motion for the Exchtsion of the Report and Testimony oJ Deo

Sabahire Mbonyinkebe(Rule 89(C)) which characterized the reliability required tbr expert

witnesses as being a low threshold to satisfy. The Chamber finds that the Prosecutor has

satisfied this threshold requirement and that the reports of the proposed expert witnesses

possess sufficient indicia of reliability to be admissible and any limitations in the testimony

rvill be factored into the Chambers consideration and weighing of the expert witnesses'

evidence.T The Tribunal in Bagosora et al held that "in light of the complexity and scale of

the events in Rrvanda in 1994, it is unsurprising that Chambers ofthis Tribunal have adopted

a liberal approach to the admission of expert testimony..,. The standard for admission of

exped testimony is whether the specialized knowledge possessed by the expert, applied to the

evidence which is the foundation ofthe opinion, may assist the Chamber in understanding the

evidence."s

6. The fact that the expert witnesses have not divulged the sources oftheir findings is not in

the Chamber's opinion a cogent reason to exclude their testimony nor does it detract from the

fairness of the proceedings. The accused will have adequate opportunity to put to test the

reliability of the sources undergirding the exped wimesses opinions during cross

examination. In the Chamber's opinion, this renders the need to cross examine the sources of

the expert's extrapolations unnecessary and moreover, puts a quietus to Nzirorera's argument

that admitting the evidence of expert witn€sses in light of their disinclination to reveal the

sources of their findings is unfair to the accused.

7. The Chamber notes that Mr Nzirorera's alternative application would have been pertinent

in the context of evidence tendered under Rule 9261s of the Rules where the witness is not

expected to attest orally to the accuracy of her written testimony, hence, the stringent

provisos of Rule 92bis. The Chamber recalls the decision of the appeals Chanber in Galic

to the effect that "Rule 92bls is the lex specialis rvhich takes the admissibility of written

statements of prospective witnesses and transcripts of evidence out of the scope of the /ex

generalis of Rule 89(C)."e That the two proposed expert witnesses are going to testily and

will orally attest to the veracity of their written reports is sufficient to place this application

7 See Decision on Casimit Bizimungu's lJrgent Motion for the Exclusion of the Report and Testimony of Deo
Sabahire Mborryinkebe(Rule 89(C)).para 14,15,16. Dated 09i0812007.
3 See Bagosora et al,, Decision ol Motion for Exclusion of Expert Witness statement of Filip Re"vntjens,
2SSeptember 2004, para.8.
" See Prosecutor v. Galia, Decision on Interlocutory Appeal co cerning Rule 92bis(Q, Case No IT-98-29-
AR73.2, ? June 2002,para 3l
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beyonr the puwiew of 92bis. The safeguards of Rule 92hs are sup,:rfluous where a rvitness

attends or is expected to attend court and testify to the veracity ofhis or her written testimony

since t e prohibitive provisos of Rule 92bis do not extend to eviden:,e material not govemed

by Rul:926is. Additionally. a determination that the evidence in qu:stion constitutes written

eviden e within the meaning of Rule 92brs notwithstanding the fact that the proposed

witnes es are expected to testiry, would be an excessively formalistir construal ofthe Rule .10

In finr, Mr Nzirorera's alternative application is vitiated by ir.s failure to take into

consid, ration the specific nature of Rule 92bri, rvhich govems the a:Lmissibility of a specific

genre c fevidence, that is rvritten evidence which is admitted in lieu c Ioral testimony.

FOR },IIE ABOVE REASONS, THE CHAMBER

I. GRANTS IN PART the Defence motion, thereby n ing inadmissible those

portions of Dr Alison Des Forges and Dr Andre Guichaola's reports that express

opinions on lJltimate issues before the Chamber,

II. DIRECTS the Prosecutor to tender the entirety of Aliso:-' Des Forges and Andre

Guichaoua's written evidence without redacting the inadn: issible portions in order

to facilitate the Chamber's reading of the written testir rnies of the two expert

witnesses.

I. DISMISSES THn REMAINDER of the Defence Motio|

Arusha 21 August 2007, done in English.

"k-,k
Presidi .g Judge

ru See Plsecutor v Slobodan Milosevic No.lT '73,4, 
Decision on Interlocltory Appeal on the

Admissil 'lity of Evidenee-in-Chief in the Fotm ofll/ritten Statenezls (30 September 2003), paras 16,17
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