














Considering th at prior to the transfer date. the Appea ls Chamber. seised with the
Kamuhanda case. deci ded pursuant to Rules 77 and 91 of the ICTR Rules whic h
steps should be taken in light of the testimony that was given before it and later
determ ined that the Prosecu tor had acted within the directives in the App eals
Chamber Investigation Decision, I find that I do not have jurisdiction to revisit
the matter .64

24. The Single Judge. on that basis, dismissed Mr. Kamuhand a' s motion .

Therefore. Mr. Kamu handa now returns back to the ICTR Appeals Chamber seised of his

case.

Jurisdiction

25. It appears that the Mechanism's Single Judge has interpreted the Transitional

Arrangements between the ICTR and MICT as allowing ICTR Chambers to make

decisions on investigation of contempt matters after July 2012, but leaving it to the MICf

to decide whether to in itiate prosecution."

26. Mr. Kamuhanda therefo re requests that the Appeals Chamber gran t his mot ion

and order an investigat ion by an amicus curiae prosecutor. Presumably, the decision

whether to prosecute Witness GE K would be made by the Mechani sm afte r the

conclu sion of that investigation.

False Test imony

27. Rule 91 provides in pertinent part that:

If a Chamber has strong grounds for believing that a witness has knowingly and
wilfully given false testimony, it may:
(i) direct the Prosecutor to inves tigate the matter with a view to the preparation
and submission of an indictment for false testimony; or
(ii) where the Prosecutor, in the view of the Chamber, has a conflict of interest
with respect to the relevant conduct, direct the Registrar to appoint an amicus
curiae to investigate the matter and report back to the Chamber as to whether
there are suffic ient grounds for instigating proceedings for false testimony.

28. There are s trong grounds to believe that Witness GE K gave false testimony

when she claimed that two Tribunal employees urged her to recant her testimony aga inst

1>4 Id, para. I I
6S In Re Sebureze & Turtnabo , No. MICT. 13-40&41.R90, Decision on Deogruttas Sebureze and
Maximilien runnabo 's Mot ions on the Legal EjJecl of the Contempt Decision and Order Issued by the
ICTR Trial Chamber (20 Marc h 2013 ), para. 12; Decision on Prosecutor 's Motion for Reconsideration of
20 March 2013 Decision (17 July 201 3), para. 49
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Mr. Kamu handa. Those strong grounds arise from the clear and unequivocal statements

of the two employees that this never took place.

29. There are also strong grounds to believe that Witness GE K gave false

testimony at the Appeals Hearing when she testified that she never encouraged anyo ne to

falsely state that they had seen Mr. Kamuhanda at the Gikomero Parish."

30. In 2009, Straton Nyarwaya, a person who had a close relat ionship with

Witness GEK, testified in the Nshogoza trial that Witness GEK had recruited people to

testify against Mr. Kamuhanda at the ICTR and falsely accuse Mr. Kamuhanda of

participatin g in the killings that took place at Gik omero Parish.67 Thi s included showing

the witnesses a photograph of Mr. Kamuhanda so they could falsely iden tify him."

Some of the meet ings with prosecution witnesses took place in Mr. Nyarwaya' s house,69

and he observed other meet ings at Witn ess GEK's house.7o

31. Another w itness testified in 2009 in the Nshogoza trial that Witness GEK had

organized meetings to solicit false testimony about Mr. Kamuh anda.7I

32. Moreo ver, in 2006, Witness GEK was explicitly found not to have been a

cred ible witness by th e T rial Chamber in the Rwamakuba tria l, in which she also testified

as a prosecution witness.72 Throughout its judgement, the Trial Chamber found

numerous inconsistencies in her testimony."

33. Therefore, apart from the fact that the Appeals Chamber has already ordered

an investigation into false testimony given at the Appeals Hearing, subsequent events re

enforce the Appeals Chamber' s findin g that there were strong grounds to be lieve that

witnesses gave false testim ony at that hearing.

Interference with th e Administration of Justice

34. Rule 77 mirrors Rule 9 1, but applies when a Chamber has reason to believe

that a person may be in contempt of the Tribunal.

b6 Transcript of 19 May 2005, pp. 4·5
61 Prosecutor v Nshogoza, No. ICTR-07-91-T, Transcript of 20 March 2009, pp. 10-11
N Prosecutor v Nshogoza. No. ICTR-07-9 1-T, Transcript of20 March 2009 , p. I I
69 Prosecutor v Nshogoza. No. ICTR-07-9 1-T, Transcript of 20 March 2009, p. II
" Prosecutor v Nshogo:a . No. ICTR-07-9 1-T, Transcript of 20 March 2009 , p. 16
71 His testimony is referred to in Confidential Annex "E" as it ident ifies Witness GEK by name.
n Prosecutor v Rwomakuba, No. ICTR-98-44C-T, Judgement. (20 September 2(06), para . 135
n Prosecutor v Rwomakubo, No. ICTR-98-44C-T, Judgement. (20 September 2006), para s. 125, 127-35,
145
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35. The Appeals Chamber has already found that allegations that Tribunal

employees may have attempted to interfere with the witness who had given evidence in

proceed ings before thi s Tribunal warranted an investigat ion for contempt. The false

testimo ny of Witness GEK at the Appeals Hearin g when combined with the subsequent

evidence of Witness GEK's involvement in persuading prosecuti on witnesses to give

false evidence at Mr . Kamuhanda 's trial, re-enforces the Appeals Chamber's finding that

there was reason to believe that the administration of justice at the Ie TR had been

interfered with.

Need for Amicus Curiae Prosecutor

36. In ca rrying out the investigations ordered by the Appeals Chamber, it appears

that the prosecuti on investigated and prosecuted only those allegat ions that advanced its

own interests and failed to investigate or prosecute when its own witne ss was shown to

have lied ,

37. It is important that investigations and prosecutions for false testimony at the

ICT R not be limited to persons who give eviden ce on behalf of the defe nce. So far, all

known indictm ents for false testimony have taken place after a prosecut ion witness

recanted and gave evidence on behalf of the defence.74 Limiting inves tigations and

prosecutions to those who have recanted in favor of the defence allows prosecut ion

witnesses like Witness GEK, who have lied, to do so with impunity, and results in

wrongful convictions like that of Mr. Kamuh anda .

38. Given that the Prosecutor did not conduct or complete the investigat ion into

the allegatio n of interference with Witn ess GEK by empl oyees of the Tri bunal , as ordered

by the Appeals Chamber, the Appeals Chamber should now order that the investigation

be completed by an amicus curiae prosecutor rather than the Office of the Prosecutor.

Apart from its failure to conduc t or complete the inve stigation, the Office of the

Prosecutor has an obvious conflict of interest in deciding whether to prosecute its own

witness.

39. In its previous decisions in this case denying Mr. Kamuhanda ' s motions to be

heard by the Special Counsel and to rece ive a copy of her report. the Appeals Chamber

7~ Witness GAA in this case and Witness BTl! in Prosecutor v Karemera et al, No. ICTR.98-44-T,
Decision on Remandfo llowing Appeals Chamber Decision 0/ 16 February 2010 ( 18 May 20 10)
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has emphasised that it left the matter of the investigation to the discretion of the

Prosecutor. " However , the Ap peals Chamber is now se ised of new info rmation that the

Prosecutor never co nduc ted or completed the part of the investi gation orde red by the

Appeals Chamber into the allegations that Tribunal employees interfered with

Prosecu tion Witness GEK. The Appeal s Chamber is also seised of new informat ion that

estab lishes that the testimony of Witness GEK at the hearing was false. Therefore, its

previous decisions are not dispositive of this motion.

40 . Mr. Kamuhand a clearly has a sel fish motive in requesting this investigation.

He hopes that an investi gation by an amicus curiae pro secutor and prosecution of

Witness GEK will expose the false testimony that led to his wrongful convict ion . As an

innocent person serving a life sentence for a crime he had nothing to do with. Mr.

Kamuhanda prays that the wheels of justice. as slowly as the y may tum. ca n ul timately

reve al the truth.

Word count: 296 1

Respectfully submitted,

PET ER ROBINSON
Counsel tor Jean de dicu Kamuhanda

7S Decision on Jean de dieu Kumuhanda 's Request related to Prosecution Disclosure and Special
Investigation (7 April 2006), para. 7; Decision on Request f or Review (25 July 201I), para. 65
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23 September 2015

Dear Mr. Robinson,

J trust this email finds you well.

To answer your question. your motion has not been filed with the ICTR Appeals
Chamber and was returned to the MICT on 22 September 2015.

In accordance with the Transitiona l Measures annexed to Security Council 1966 (2010),
this is a matter that was not pending before the ICTR on the commencement date of the
MICT (Arusha branch) . Accordingly, the ICT R is not in a position to accept a filing on
the issues raised by 1\.1r Kamuhanda. We would therefore suggest that you con tact our
collea gues at the MICT (Arusha branch) with respect to filings that you may wish to
make on this issue.

Please do not hesitate to contact us if we can assist you any further.

Many thanks,

[redacted]
Chief. Judicial and Legal Affairs Sect ion
Legal Officer
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27 September 20 15

Dear [MICT Legal Officers).

Do you have any information you can provide me on this?

Yours truly,

Peter

(No response was received to this a-mail]
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