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1.

The Appeals Chamber of the Interna\ional Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism", respectively) is seised of the "Appeal of Decision
Declining to Rescind Protective Measures for a Deceased Witness" filed by Jean de Dieu

Kamuhanda on 14 August 2016 ("Appeal").} The Prosecution responded on 25 August 2016,2 and
Kamnhanda-filed a reply on 27 August 2016.3

I. BACKGROUND
2.

,?n 22 January, 2004, Trial Chamber IT of the- International. Criminal Tribunal for Rwanda

("Trial Chamber" and "ICTR", respectively) found. Kamuhanda, a former Minister of

~gher

Education and Scientific Research in the interim government,4 responsible for instigating, ordering,
. and aiding and abetting the killings and extermination of members of the Tursi ethnic group on
12 April 1994 in Gikomero Parish Compound, and convicted him ofgenocide and extermination as
a crime against humanity. 5 The Trial Chamber, by majority, sentenced Kamuhanda to two
concurrent sentences of imprisonment for the remainder of his life.6 On 19 September 2005, the
ICTR Appeals Chamber, by majority, upheld Kamuhanda's convictions for orderinggenocide and
extermination as a crime against humanity and affirmed hissentences.I On 25 August 2011, the
ICTR Appeals Chamber dismissed Kamuhanda's request to review his case." Although Kamuhanda
has recently filed numerous requests before the Meohanism related primarily to witness protection
matters.' there are currently no review proceedings pending in relation to Kamuhanda's convictions.
3.

On 5 March 2016, Kamuhanda sought the rescission of the protective measures granted to

Defence Witness ALM and the reclassification of the witness' pseudonym> sheet and closed session
transcript as pUblic.1Q Specifically, Kamuhanda requested. pursuant to Rule 86(H) of the Rules of
Procedure and Evidence of the Mechanism ("Rules"), that the Single Judge direct the Witness
Support and Protection Unit of the Mechanism to obtain a writtenstatement from Witness ALM's
1 See Order AssigningJudges to a-Case Before the AppealsChamber,

19August 2016.
Prosecution Response to Kamuhanda's Appealof Decision Declining to RescindProtective Measures for a Deceased
Witness, 25 August 2016 ("Response").
:; Reply Brief: Appeal of Decision Declining to Rescind Protective Measuresfor a DeceasedWitness, 27 August 2016
rReply"').
The- Prosecutor v, Jean de Dieu Kamuhanda; Case No. ICTR-99-54A-T, Judgement and Sentence, signed on
22 January2004, filed on 23 January2004 ("TrialJudgement"), para. 6.
STrial Judgement, pards. 647,651,652,700-702,750.
6 Trial Judgement, paras. 770, 771.
7 The Prosecutor v. Jean de Dieu Kamuhanda, Case No. ICTR-99-54A-A, Judgement; 19 September 2005, para. 365.
8 Jean de Dieu Kamuhanda v, The Prosecutor. Case No. ICTR-99-54A-R, Decision on Request for Review,
25 August 2011, para. 66.
9 See, e.g., Decision relative a une denuinde d' autorisation d'interroger un tbnoin, 5 August 2016; Decision on an
Application Pursuant to Rule 86, 19 April 2016; Prosecutor v. Jean de Dieu Kamuhanda, Case No. MICT-13-33R86H.3, Decisionon an Application Pursuant to' Rule 86,23 March 2016; Decision on Motion to Interview a Witness,
10March 2016.
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family who, after having been advised of .the consequences, could confirm that the witness is
deceased and waive the witness' protective measures under Rule 86(1) of the Rules. I I Kamuhanda
requested that, upon receipt of the waiver, the Single. Judge rescind Witness ALM's protective
measures pursuant to Rule 86(1) of the Rules. 12 On 29 March 2016,

the

Single Judge denied

Kamuhanda's request, finding that, where a witness is 'deceased, the wimess's consent to the
variation of protective measures could not be substituted by consent· from his or her family
members. 13 The 'Single Judge further found that, in the absence of the witness's consent,
Kamuhanda had failed to demonstrate a compelling showing of exigent circumstances that would
justify the rescission of the protective measures or that the requested rescission was necessary to
prevent a miscarriage of justice, as required by Rule 86(1) of the Rules. 14 On 1 July 2016,
Kamubanda requested certification to appeal," and on 8 August 2016, the Single Judge' granted
.
.
Kamuhanda certification to appeal "the issue raised" in the Impugned Decision on the basis that it
"would slgniflcantly affecthis right to a fair and public review" and that its immediate resolution by
the Appeals Chamber may materially advance the preparation of an application for review of
Kamnhanda's convictions and of any subsequent review proceedings'.I6

II. SUBMISSIONS
4.·

Kamuhanda submits that the Single Judge erred in law by finding that family members of a

deceased witness cannot validly consent to the rescission of, or waive the protective measures
granted to such witness.I? He contends that allowing family members of a deceased witness to
waive the protective measures or consent to their rescission is consistent with Rules 86(H)-(J) of the
Rules, as they are the persons benefiting from the protective measures once the witness has died.18
5.

.

The Prosecution responds that the plain meaning of Rule 86(1) of the Rules supports the

Single JUdge's interpretation that, where a witness is deceased, consent

to

the variation of the

protective measures cannot be substituted by consent from members of the witness's family.19 The

10 Motion to Rescind Protective Measures for Defence Witness AtM, 5 March 2016 ("Motion for Variation of .
Protective Measures"), paras. 8,9.
.
Il Mction.forVariationof ProtectiveMeasures, para. 8.
.
L2 MOtiOll for Variation of ProtectiveMeasures, para. 8.
13 Decision on Motion to Rescind Protective Measures for Defence Witness ALM, 29 March 2016" ("Impugned
Decision"), p. 3.
14 Impugned Decision, p. 3.
"
URequestfor Certification to Appeal Decisionon Motion to Rescind Protective Measures for DefenceWitness ALM,
1 July 2016.
16 Decision on a Motionfor Certificationto Appeal, 8 August 2016 ("Decisionof 8 August 2016"), pp. 2, 3. The Single
Judge further considered that it would serve the interests of justice if the Appeals Chamber would rille on the issue of
rescission of protectivemeasures for deceased witnesses. See Decisionof 8 August 2016, n, II.
/7 Appeal,paras. I, 14, 15,22,32. See also Reply, para. 10.
" '
18 See Appeal,paras. 19-34; Reply, paras. 4-IO.
19 Response, paras.5, 7.
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Prosecution further asserts that Kamuhandais proposed interpretation of the Rules may place a
deceased witness's extended family at risk. 2O

III. DISCUSSION
6.

As a preliminary matter, the Appeals Chamber notes that the .Irnpugned Decision was

rendered after the close of the trial and appeal proceedings in Kemuaenda's case 21 and that,
therefore, Rule 80{B)

of the Rules,

which requires certification to appeal a decision rendered at

trial, by its plain language is not applicable in the present case.22 The· Appeals Chamber further.
observes that Rule 86 of the Rules, which regulates measures for the protection of victims and
witnesses, does not expressly provide for an appeal as of right or address the issue of whether a
decision rendered by a Single Judge after the close of trial and appeal proceedings is subject to
appeal. In interpreting an equivalent provision in the ICTR Rules, the ICTR Appeals Chamber has
held that an applicant is entitled to appeal a decision on witness pn?tective measures which was
rendered after the close of the trial and appeal proceedingsf" Bearing this practice in mind and in
light of the importance of the protection of victims and witnesses to the proper functioning of the
Mechanisro,24 the Appeals Chamber considers that it has jurisdiction over this appeal.
7.

As with any discretionary decision, in order to succeed

011

appeal, Kamuhanda has to

demonstrate that the Single Judge committed a discernible error in that the Impugned Decision was
based 011 an incorrect interpretation of the governing law, a patently incorrect conclusion of fact, or
that it was so unfair or unreasonable as to constitute an abuse of discretion.25 In this respect, the
Appeals Chamber will consider whether the Single Judge has given weight to extraneous or

20 Response,

paras. 1I, 12.
See supraparas.2, 3.
:n Rule 80(B) of the Rules reads: "Decisions rendered 00 such motions are without interlocutory appeal save with
certification by the Trial Chamber, which may grant such certification if the decision involves all issue that would
significantly affect the fair and expeditious conduct of the proceedings or the outcome of the trial,and for which, in the
opinion of the Trial Chamber an immediate resolution by the Appeals Chamber may materially advance the
proceedings." See also E,liezer Niyltegekx; v. The Prosecutor, Case No. ICTR-96-14-R75, Decision on Motion for
Clarification,20 -June 2008 ("Niyitegeka Decision of 20 June 200B"), para. 13 (interpreting the parallel for certification
in the ICI'RRulesof Procedure and Evidence ("ICTRRules"), Rule73(B)orthe lCTR Rules). Zl See Niyitegeka Decision of 20 June 2008, para. 14. See also Georges A.N. Rutaganda v, The.Prosecutor, Case No.
ICTR-96-3.R, Orderto theRegistrarConceming Georges Rutaganda's Access to Documents, 22 January 2009,.p,2.
24 See Decision Oil a Motion for a Public Redacted Version of the 27 January 2010 Decision on Application of The
.Prosecutor of the Tribunal for Variation of Protective Measures, 11 May 2016,p. 2! Prosecutor v. Dragoljub Kunarac
et al., Case Nos. MICT-IS-8B-R86H.lIMICT-15-88·R:B6H.2, Decision on Prosecution Requests for a Public Redacted
Version of a Decision on Applications Pursuantto Rule 86(H), 9 February 2016,p. 1 andreferences citedtherein.
25 See, e.g., Prosecutor v. Naser Oric, Case No. MICT-14-79,Decisionon an Application for Leave to Appeal the
SingleJudge's Decision of 10 December 2015, 17 February 20J6, para.9; Prosecutor v, RatkoMladic, Case-No, IT"0992-AR73.5, Decision on Interlocutory Appeal against the 27 March 2015 Trial Chamber Decision on Modality for
Prosecution Re-Opening, 22 May 2015 ("MladiC Decision of 22 May 201S"),para. 6; Niyitegeka Decision of
20 June. 2008,para. 14.
21
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irrelevant considerations or has failed to giv/weight or sufficient weight to relevant considerations
in reaching the Impugned Decision.i"
8.

In the Impugned Decision, the Single Judge considered that, in accordance with

Rille 86(F)(i) of the Rules, protective measures ordered before the ICTR continue to have effect
unless and until they are rescinded. varied or augmentcd" The Single Judge also considered that, in
accordance with Rules 86(H) and 86(1) of the Rules, protective meaJures may be rescinded 'with
the consent

of the protected person

or, in the absence of consent, on the basis of a compelling

showing of exigent circumstances or where a miscarriage of justice would otherwise result28
9.

Pursuant to Rule 86(F)(i) of the Rules, protective measures ordered before the ICTY, the

ICTR, or the Mechanism ("first proceedings"), continue. to have effect in any other proceedings
before the Mechanism ("second proceedings") unless. and until they are rescinded, varied or
augmented. The Appeals Chamber observes that Kamuhanda requested rescission of protective
measures granted to a witness in his own case and, therefore, the Single Judge became seised of the
"first proceedings".In contrast, Rules 86(F)(i), 86(H) and 86(1) of the Rules which form the basis of
the Impugned Decision, govern the continuation of protective measures ina "second proceedings"
and the conditions for their rescission upon a request from a party to the "second proceedings", a
domestic jurisdiction, or a protected victim or witness.

10.

Since Kamuhanda is a party to the "first proceedings" seeking rescission of protective

measures in his own case, neither Rule 86(F)(i) nor Rule 86(H), and consequently Rule 86(1) of the
(

;

.Rules, apply in relation to Kamuhanda's request. Notwithstanding, the Appeals Chamber considers
that it was within the Single Judge's discretion to take into account the conditions for rescission of
protective measures set out in Rille 86(1) of the Rules, as the consentof the Witness concerned, the
existence of exigent circumstances or the potential for a. miscarriage of justice may be relevant
factors in balancing the interests of the convicted person and the need for the continued protection
of victims and wlmesses." However, the conditions set out in Rule 86(1) of the Rules are not
.

'

required as a matter of law in the circumstances of this case where a party-Is seeking the
modification of protective measures granted to one of its witnesses in its own case.

26 See MladiC Decision

of 22 May 2015. para, 6.
Impugned Decision. p. 2.
2S Impugned Decision, pp, 2, 3 . '
.
29 See Impugned Decislon.p. 3. The Appeals Chamber notes that, although the Impugned Decision contains a reference
to Rule 86(J) of the Rules (see Impugned Decision, p. 2), no flndlng was entered bythe Single Judge pursuant to this
Rule.
27
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11.

The Appeals Chamber further recalls that, pursuant to Rule 86(A) of the Rules, a Chamber

may, at the request of either party, order appropriate measures for the privacy and protection of
victims and witnesses." Rule 86(A) of the Rules is applicable mutatis mutandis to matters of
rescission or variation of protective measures sought by a party in its own case. 3 \ In assessing

.

.

whether protective measures should be rescinded or varied under Rule 86(A) of the Rules; a
Chamber should take into consideration any information relevant to tile requested modification. In
such cases, the consent of the witness is not necessarily required if the Chamber is otherwise
satisfied that the modification or rescission is justified in the circumstances of the case.

'12.

In granting protective measures in tbe present case, the Trial Chamber considered that "the

fears of the potential witnesses and their families, if they testify on behalf of [Kamuhanda] without
protective measures" were well founded." The Appeals Chamber notes that, following the death of
a witness who had benefited from protective measures, security concerns may remain for the
witness's family. Therefore, the security concerns of members of a deceased witness's family may
constitute a relevant consideration in determining whether the protective measures granted to the
witness should remain in place or be rescinded under Rule 86(A) ofthe Rules.
13.

In light of the above findings, the Appeals Chamber considers it unnecessary to address the

remainder of Kamnhanda' s arguments at this stage.

See also Rule 2(C) of the Rules.
The Prosecutor v, Frmlfois Karera, Case No. ICfR-DI-74, Decision Rescinding the Protective Measures of
Witness BMI, 27 September 2011, paras. 5, 6; Prosecutor v. Milan Milutillovid et al.; Case No, IT-05-87-T, Orderon
Rescission of Protective Measures in relation to Witness Ljubinko Cvetic, 7 December 2006, paras. 1, 2. See (1[,sO '
Prosecutor v, lean de Dleu Kamuhanda, Case No.ICTR-99-S4-T, Decision on Jean de Dieu Kamuhanda's Motion for
Protective Measures for Defence Witnesses. 22 March 2001(CCProteclive Measures Declslon"), para. 24 (where the
Trial Chamber noted that Kamuhanda could seek at any time variation or augmentation of the protective measures
~ranted to the potential witnesses, including WitnessALM).
'
2 Protective Measures Decision, paras. 14,16, p. 6.

30
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IV. DISPOSITION
14.

For the foregoing reasons, the AppealsChamber:

REMANDS the matter to the Single Judge for further consideration consistent with this decision.
Done in English and French, the English version being authoritative.

Done this 14th day of November 2016,
At Arusha,
Tanzania

Judge Prisca Matimba Nyambe
Presiding Judge

[Seal of the Mechanism]

, i

7
Case No.MICT·13·33

14November 2016

TRANSMISSION SHEET FORFlUNG OFDOCUMENTS WITH THE
MECHANISM FORINTERNATIONAL CRIMINAL TRIBUNALS!
FICHE DE TRANSMISSION POUR LEDEPOT DEDOCUMENTS DEVANTLE
MECANISME POUR LES TRIBUNAUX PENAUXlNTERNATlONAUX
1- FILING INFORMATlON / lNFORMATIONSGENERALES
Tol

A:

o The Haguel La Haye

181 Arushal Arusha

MICT Registryl Greffe du MTPI

Froml
De :

Chambers!
Chambre

Defence/
Defense

Case Name!
Affaire:

Prosecutor v, Jean de Dieu Kamuhanda

Autre:

Prosecution!
Bureau du Procureur

. _ - - - - - _ . _ - - _...-_._.._
Case Numberl
Affaire rf:

- _ _----_._---_
.._--Date transmittedl 14 November

..
.....
14 November

Date Created!
Datedu:

2016

Transmis
Frenchl

Original Language I
Langue de l'original :

te:
0

0

__ _-....

..

.~-------------_

2016
Kinyarwanda

..-.....*-_.....__. -

M1CT-13-33

No. of Pagesl
Hombre de pages:

7

Other/Autre

B/C/S

Decision on Appeal of Decision Declining to Rescind Protective Measures for a Deceased
Witness

Title of Documentl
Titre du document:

I8l Unclassilied!

Ex Parte Defence excluded! Defense exclue
0 Ex Parte Prosecution excluded! Bureau du Procureur excJu
Non classifie
ConlidentiaV
0 Ex Parte R86(H) applicant excluded! Art. 86 H) requerant exau
Confidentiel
0 Ex Parte Amicus Curiae excluded! Amicus ounee exctu
Strictly Confidential!
0 Ex Parte other exclusion! autre(s) p<3rtie(s) exclue(s)
...
..~1!ictel!1ent cgpfidentiel
(spe~fy/pr~Eise/) :._._,__. _....
•..__.
.......__..
Document type!
0 Motion!
0 Submission from parties!
0 Indictment!
Type de document:
Requete
Ecr/turesdeposeespar des parties
Acta d'accusation
I8l Decision!
0 Submission from non-parties'
0 Warrantl
Decision
Ecritures deposeespar des tiers
Mandat

Classification LeveV
Categories de
classification:

o
o

o Order!

0

o

0

0 Notice of Appeal!
Acte d'appel

Book of Authorities!
Recueil de sources

Ordonnance

Judgement!
JugementlArret

Affidavit!
DeClaration sous serment

II - TRANSLATION STATUS ON THE FILING DATE/ BTATDELA TRADUCTION AUJOUR DUDEPOT

o Translation not required! La traduction n'est pas requise
(gJFlling Party hereby sUbmits only the original, and requests the Registry to translatel
La partie deposante ne soumet que /'original et soflicite que Ie Grofte ptenne en charge la traduction:
(Word version of the document is attached! La version Word estjo/nte)

o Englishl Anylais

j..

0 Other/Autre
(speclfy/precJselj :
Filing Party'hereby sUb~its both th~ original and the tra~slated ~ersion for filing, as follows!
••
La partie deposant8 soumet /'original ot la version traduite eux fins de depot. comme suit :

10
1

(gJ Frenchl
Fran98/s

I8l Kinyarwanda

0

B/C!S

Originall
Original en

0

Englishl
Anglais

0

Frenchl
Fram;ais

0

Kinyarwanda

0

B/C/S

0

Translation!
Traduction en

0

Englishl
Anglais

0

Frenchl
Fran98is

0

Klnyarwanda

0

BICIS

0 Other/Autre
(specifylprecise/) :

-

OtherlAutre
(specifylprec/ser) :

o Filing Party will be SUbmitting the translated version(s) In due course in the following language(s)/
La partie deposante soumettra fa (Ies) vers/on(s)lradulte(s)sous peu, dans fa (Jes) langue(s) sUivante(s) :
o English! Ang/ais
0 Frenchl
0 Kinyarwanda 0 B!C!S
0 Other/Autre

.,--_."".~

-,

Frangais

(specify/preciselj :

Send completed transmission sheet to/ Veuillez soumettrecettefichediimentremplie

a:

ludicialFilingsAnlsha@uD,Qrg OR/OU !udiciaIFilingsHa\:tle@un,on:
Rev: April 2014/Rev.: Avril 2014

