1563
MICT-13-33 IM

29-06-2017
(1563 - 1558)

THE MECHANISM FOR INTERNATIONAL CRIMINAL TRIBUNALS

CASE No. MICT-13-33

THE APPEALS CHAMBER

Before: A Bench of the Appeals Chamber
Registrar: Mr. Olufemi Elias

Date Filed: 29 June 2017

THE PROSECUTOR
V.
JEAN DE DIEU KAMUHANDA

Public

APPEAL OF DECISION ON INTERVIEW
OF PROSECUTION WITNESS GEK

Office of the Prosecutor:
Richard Karegyesa

Sunkarie Ballah-Conteh Received by the Registry

Mechanism for International Criminal Tribunals
Jean de dieu Kamuhanda:
Peter Robinson 29/06/2017 09‘55

No. MICT-13-33 1



1. Jean de dieu Kamuhanda appeals from the Decision Relative a une Demande
d’Autorisation d’Interroger un Temoin (27 June 2017)(the “Impugned Decision”). He
contends that the Single Judge erred when denying the defence request to interview
Witness GEK because her lack of consent to the interview was tainted by the warnings
given by the Witness Protection and Support Unit (“WISP”) that the witness might suffer
“moral and material prejudice” if she consented to be interviewed by defence counsel.
Procedural History

2. Jean de dieu Kamuhanda is an innocent man serving a sentence for a crime he
never committed.

3. Mr. Kamuhanda was charged with leading an attack on the Protestant Parish in
his native commune of Gikomero on 12 April 1994 in which many Tutsis were killed.'
From the day of his arrest in November 1999 to the present day, Mr. Kamuhanda has
denied being present in Gikomero after the death of President Habyarimana on 6 April
1994 or having anything to do with the Gikomero Parish attack.”

4. However, based solely on the oral testimony of protected prosecution
witnesses, including Witness GEK, Mr. Kamuhanda was convicted of genocide and
extermination for ordering the attack on Tutsis at Gikomero Parish and sentenced to life
imprisonmcnt.3 His conviction was affirmed on appeal.4

5.1n 2015, Mr. Kamuhanda obtained a new counsel to investigate potential
grounds for review of his judgement. Since then, counsel has been conducting his
investigation, and developed new information that Witness GEK lied at Mr.
Kamuhanda’s trial and appeal hearing.’

6. On 12 May 2017, Mr. Kamuhanda moved for permission to interview
Prosecution Witness GEK, pursuant to the protective measures regime in place in his
case.® In his motion, he noted that the WISP was routinely requiring Prosecution

witnesses requested to be interviewed by the defence to agree that:

' Prosecutor v Kamuhanda, No. ICTR-99-54-1, Indictment (27 September 1999)

? Trial Transcript of 30 January 2003, pp. 43-47, 61; Exhibit D40; Transcript of 20 August 2002, p. 90
3 Prosecutor v Kamuhanda, No. ICTR-99-54A-T, Judgement (22 January 2004)

* Prosecutor v Kamuhanda, No. ICTR-99-54A-A, Judgement (19 September 2005)

* Motion to Interview Prosecution Witness GEK (12 May 2017) at paras. 9-12

® Prosecutor v. Kamuhanda, No. ICTR-99-50-1, Decision on the Prosecutor’s Motion for Protective
Measures for Witnesses (7 July 2000) as modified by Decision on Motion for Contact with Persons
benefitting from Protective Measures (10 March 2016) at para. 14
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“I fully understand the meaning and implications of my personal decision and

therefore commit myself, through this document, not to hold WISP and the

Mechanism in general accountable for any moral and material prejudice which I

might suffer from my decision as to whether to participate in such an interview.”
Mr. Kamuhanda requested that the Single Judge order WISP not to require the witness to
agree to this language.”

7. Nevertheless, the Single Judge, when ordering the WISP to contact Witness
GEK to determine if she consented to be interviewed by Mr. Kamuhanda’s defence team,
declined to order it not to include the above-language in its advice to the witness.®

8. Predictably, after being advised by WISP that she might suffer “moral and
material prejudice” if she consented to be interviewed by defence counsel. Witness GEK
declined to consent to the interview.’

9. On 27 June, 2017, the Single Judge issued the Impugned Decision denying the
Motion to Interview Prosecution Witness GEK on the grounds that she had not consented
to the interview.'’

Ground of Appeal

10. The WISP’s advice that the witness would suffer “moral and material
prejudice” if she consented to be interviewed by defence counsel interfered with Mr.
Kamuhanda’s fundamental rights.

Jurisdiction

11. The Appeals Chamber has held that an applicant is entitled to appeal as of
right a decision on witness protective measures rendered after the close of the trial and
appeal proceedings.''

Standard of Review

12. The Appeals Chamber must determine if the Impugned Decision was based on

an incorrect interpretation of the governing law, a patently incorrect conclusion of fact, or

that it was so unfair or unreasonable as to constitute an abuse of discretion.'?

" Motion to Interview Prosecution Witness GEK (12 May 2017) at paras. 15-18

8 Ordonnance aux fins du depot d’Observations (8 June 2017)

° Registrar's Submission pursuant to Order of 8 June 2017 (21 June 2017)

'Y Decision on Motion to Interview Prosecution Witness GEK (__ June 2017)

" Decision on Appeal of Decision Declining to Rescind Protective Measures for a Deceased Witness (14
November 2016) at para. 6

' Id, para. 7
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Argument

13. The Single Judge made an incorrect interpretation of governing law when he
allowed the WISP to advise Witness GEK that she would suffer “moral and material
prejudice” if she consented to be interviewed by defence counsel, and in then denying the
request for interview after Witness GEK refused to consent.

14. Mr. Kamuhanda contends that this language, which, to his knowledge, is not
used by any other Court or Tribunal, including The Hague branch of the WISP, unfairly
and unnecessarily discourages a witness from agreeing to be interviewed by the defence.

15. For non-protected witnesses, and in national systems, a party is always free to
interview a witness of the other party regardless of the stage of the proceedings and
without seeking judicial approval‘13 This flows from the universally accepted principle
that a witness is not the property of either party."*

16. The mere fact that a person has agreed to testify for one party does not
prohibit the other party from interviewing that person provided there is no interference
with the course of justice.'” Interviews of prosecution witnesses at the post-conviction
stage serve an important interest for an accused who is innocent and has been wrongfully
convicted. Among the thousands of cases of innocent persons who have later been
exonerated, many involved testimony by witnesses who were mistaken or deliberately
provided false testimony.'® It is vital that an accused not be unnecessarily restricted from
producing evidence of his innocence, even long after a trial has concluded.

17. While direct contact by the defence with a Prosecution witness who has been

granted protective measures can be restricted, the least restrictive measure necessary to

'3 Prosecutor v Karemera et al, No. ICTR-98-44-T, Decision on Defence Motion Jor Further Order to
Obtain Documents in Possession of Government of Rwanda (27 Nov 2006) para. 13

" Prosecutor v Mrskic, No. 1T-95-13/1-AR73, Decision on Defence Interlocutory Appeal on
Communication with Potential Witnesses of the Opposing Party (30 July 2003); Prosecutor v Karemera et
al, No. ICTR-98-44-PT, Decision on Joseph Nzirorera’s Motion for Order Allowing Meeting with Defence
Witness (13 July 2005) at para. 7; paras. 8, 13;; Prosecutor v Karemera et al, No. ICTR-98-44-T, Decision
on Defence Motion for Issuance of Subpoena to Witness T (8 February 2006) para. 3

' Prosecutor v Bizimungu et al, No. ICTR-99-50-T, Decision on Prosper Mugiraneza’s Motion to Vary
Restrictions in the Trial Chamber’s Order of 2 October 2003 Related to Access Jean Kambanda (24
August 2004) para. 18

'® See Shawn Armbrust, Reevaluating Recanting Witnesses: Why the Red-Headed Stepchild of New
Evidence Deserves Another Look, 28 B.C. Third World L.J. 75 (2008),
http://lawdigitalcommons.bc.edu/twlj/vol28/iss1/2
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provide for the protection of victims or witnesses must be used.'” Therefore, any
restriction on interviews of protected witnesses must be proportional to the goal sought to
be advanced by the protective measures.

18. In the Renzaho case, an ICTR Trial Chamber held that a condition that the
accused not possess any documents at the UNDF that identify protected witnesses was
not strictly necessary and intruded upon the rights of the accused.'® Likewise, warning a
Prosecution witness that she may suffer “moral and material prejudice” if she consented
to be interviewed by defence counsel was not strictly necessary for the protection of the
witness.

19. The right of the defence to investigate includes the opportunity to interview
witnesses without unjustified interference by the Prosecution or an organ of the Court."”
A party calling a witness 'is prohibited from trying to influence the witness 's decision as
to whether or not to agree to be interviewed' by counsel of another party".** While
“[o]bstruction or interference with opposing counsel's investigation and preparation of
the case frequently takes the form of instructing witnesses not to talk with opposing
counsel or their staffs, it may take the form of more subtle instructions.”!

20, For example, in State v Murtagh, the Alaska Supreme Court held that a law
requiring defence counsel to instruct a witness that they are not required to talk to the

defence and can have a Prosecutor present if they do was an unjustifiable interference

with the rights of the defence.? It held that:

The form of advice given, bearing as it does the endorsement of the State, must be

accurate, balanced, and designed to avoid conveying ang( suggestion that it is
desirable not to cooperate with defence representatives.”

21. In Webb v Texas, the United States Supreme Court held that a judge’s

'" Prosecutor v Bagosora et al, No. ICTR-98-41-AR73, Decision on Interlocutory Appeals of Decision on
Witness Protection Orders (6 October 2005), para. 19
" Prosecutor v Renzaho, No. ICTR-97-31-1, Decision on the Prosecutor’s Motion for Protective Measures
Jfor Victims and Witnesses to Crimes Alleged in the Indictment (17 August 2005), para.14
' State v Murtagh, 169 P.3d 602 (Alaska 2007)
2 prosecutor v. Ble Goude, No ICC-02/11-02/11-67, Second Decision on Issues Related to Disclosure of
Evidence (6 May 2014) at para. 19; Prosecutor v Bemba et al, No. ICC-01/05-01/13-1093, Decision
Adopting a Protocol on the Handing of Confidential Information during Investigations and Contact
between a Party and Witnesses of the Other Parties (20 July 2015) at para. 10
2! Commentary to American Bar Association’s Standards for Criminal Justice, section 11-4.1
Zi State v Murtagh, 169 P.3d 602 (Alaska 2007)

Id.
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admonition to a defence witness that discouraged him from testifying violated the
defendant’s due process rights.”* While the WISP’s admonition here was not as extreme
as that in Webb, it nevertheless had the effect of discouraging the witness from being
interviewed by the defence, implying that the witness would suffer “moral and material
prejudice” and requiring that the witness sign a writing holding the WISP and the
Mechanism harmless for any prejudice that might be caused by the witness’ consent to be
interviewed by defence counsel.

22. The WISP advice to the witness also fails the proportionality test. As Judge
Antonetti has held when ordering that a witness so advised by the WISP be re-contacted
and re-advised, the request to be interviewed by the defence does not expose the witness
to any danger as defence counsel is bound to protect the confidentiality of any
information likely to identify the witness.”® Likewise, there is no basis to believe that a
waiver is required to absolve the WISP and Mechanism from liability. The United
Nations and its organs have immunity from such liability.*®

23. Therefore, because the language used by WISP unnecessarily discourages a
witness from being interviewed, the Single Judge made an incorrect determination of
governing law and consequently erred in relying on the witness’ lack of consent when
denying the Motion to Interview Prosecution Witness GEK.

Conclusion

24. The Appeals Chamber should reverse the Impugned Decision and remand the

matter for the Single Judge to take further steps to determine whether the witness is

willing to meet with the defence after being properly advised.

Respectfully submitted,

(Ul R,

PETER ROBINSON

Counsel :
Word count: 1994 ounsel for Jean de dieu Kamuhanda

* Webb v Texas, 490 U.S. 95 (1972)

3 Interim Order for Filing of Submissions (13 September 2016) at p. 4, item 1 (iii)

% See Section 2, Convention on Privileges and Immunities of the United Nations; Georges v United
Nations, 834 F.3d 88 (2™ Cir. 2016)
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