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STATEMENT OF PETER ROBINSON

I, PETER ROBINSON, do hereby declare, under penalty of perjury, that the following is

true and correct:

Introduction

1.

On 20 September 2021, Single Judge Vagn Joensen requested that the President assign
another Single Judge to “independently assess whether or not further proceedings under
Rule 90 of the Rules or other appropriate disciplinary action...including denial of
audience before the Mechanism”, was warranted against me.!

Judge Joensen cited three issues that arose in the trial of Prosecutor v Nzabonimpa et al
that caused him concern: (1) offering a protected prosecution witness the telephone
number of my investigator;? (2) instructing the defence team resource person, through my
investigator, to have indirect contact with a protected prosecution witness,* and (3)
having unauthorised communications with my client through contraband communication
devices.*

This statement addresses those concerns in detail. I believe that a fair examination of my
conduct will reveal that I committed no crimes. Counsel in a criminal case are frequently
called upon to interpret judicial orders, such as protective measures. Counsel should not
have to interpret such orders at their peril of prosecution for contempt. My interpretation
of the protective orders in Ngirabatware’s case was made in good faith and was
reasonable. Likewise, my e-mail communication with Ngirabatware, while regrettable,
did not rise to the level of contempt nor interfere with the Mechanism’s administration of
justice.

Background

4.

I was born on 6 April 1953 in Boston, Massachusetts, USA. I began my legal career in
1978 as a federal prosecutor for the United States Department of Justice. In 1988, 1
became a criminal defence lawyer, based in Northern California. Most of my work
involved defending persons accused of economic crimes in federal court.

In February 1999, a client who was imprisoned for defrauding real estate investors asked
me, as a favor to him, to meet a fellow inmate who was convicted of a murder in Los
Angeles that he claimed he did not commit. Although I did not defend murder cases nor
practice in Los Angeles, I agreed, thinking it might make life easier for my client in the
prison.

! Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Order Referring a Matter to the President (21 September
2021), p. 3.

21d,p. 1.

31d,p. 2.

4 Id, pp. 2-3.
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11.

I met Willie Green on 12 February 1999 at San Quentin State Prison. He claimed he was
convicted in 1984 of a murder that he had absolutely nothing to do with. He lost his
appeals, had no lawyer, and no money to hire one. While I was meeting with him in the
prison visiting room, some prison staff members came out and asked me to take his case.
They told me that they were convinced of his innocence. They said that he was a
remarkable inmate, with no bitterness. He was someone who mentored other inmates. As
a former prosecutor, I was somewhat cynical about claims of innocence. I promised
Willie only that I would read the transcript of his trial.

When I read the transcript, I was shocked at the weakness of the evidence that led to
Willie’s conviction. But to work on his case pro bono was a big commitment for me. So,
I insisted that Willie take a lie-detector test administered by a former FBI chief polygraph
operator with whom I had worked for years. Willie readily agreed and passed the test.
The polygraph examiner was so convinced of Willie’s innocence that he told me he
would not work with me again unless I took on Willie’s case. I did.

In the following years, I spent hundreds of hours and thousands of dollars of my own
funds investigating Willie’s case. But Willie’s big break came when Reverend James
McCloskey of Centurion Ministries, a pioneering innocence project, agreed to take on his
case.’ In the ensuing years, they developed evidence that led to overturning Willie’s
wrongful conviction and winning his freedom.

Working on Willie Green’s case, and particularly working alongside Rev. McCloskey, an
inspirational figure, was the most satisfying work of my legal career. Freeing an innocent
man serving a long sentence for a crime he did not commit seemed to me to be the
highest calling for a criminal defence lawyer. I decided that someday I would try to help
another Willie Green.

In August 2000, my family and I moved to The Netherlands for a year. My wife and I had
an 11-year-old daughter who lived in the same house and gone to the same private school
all her life. We wanted her to be a world citizen. I looked around for a place we could go
for a year where I could do something related to criminal law. That is how I first heard
about the ICTY and ICTR. I put my name on the list of counsel for both courts, but no
one selected me as their lawyer. I decided to come to The Hague for a year and see what I
could make happen. We rented a Dutch rowhouse, enrolled our daughter in the American
School of The Hague, and got bicycles. I started riding over to the ICTY. Eventually, in
December, 2000, I landed an assignment as a legal consultant/assistant on the case of
General Radislav Krstic, on trial for genocide in Srebrenica.

Although we returned to California on schedule in July 2001, I was hooked on
international criminal law. In early 2002, one of General Krstic’s lawyers introduced me
to General Dragoljub Ojdanic. When General Ojandic surrendered to the ICTY, he

5 For some information on James McCloskey and Centurion, see: https://www.csmonitor.com/World/Making-a-
difference/2009/1130/p07s01-lign.html
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selected me to be his co-counsel. In April 2002, Joseph Nzirorera, the former Secretary-
General of the MRND ruling party in Rwanda, selected me, out of the blue, to be his
Lead Counsel. My career as an international criminal defence lawyer began.

I represented Joseph Nzirorera at the ICTR from 2002 until his death in July 2010. I
represented General Ojdanic at the ICTY as his co-counsel in the pretrial stage and on
appeal. I served as Legal Advisor to former Bosnian Serb President Radovan Karadzic at
the ICTY from 2008 to 2016 and as his Lead Counsel at the IRMCT from 2016 to 2019. I
also served as Associate Counsel for Jean Jacques Mangenda and Alfred Yekatom at the
ICC.

The case of Jean de Dieu Kamuhanda

13.

14.

15.

16.

17.

I spent the summer of 2014 in Washington, DC, where my now “world citizen” daughter
was a student at Georgetown University Law School. The evidence phase of the Karadzic
trial was over. Closing arguments were scheduled for October. It was time to decide

what I would do next, while waiting a year or more for the judges to complete the
judgement.

I still had my passion for helping innocent people who were wrongfully convicted. In
2008, I proposed an amendment to the ICTR Rules that would allow the judges to
consider actual innocence when a motion for review of a judgement of conviction was
filed. I appeared before the Plenary of judges in Arusha to advocate for that amendment,
but it was not adopted.

In that summer of 2014, I decided that I would try to use my 13 years of experience in
international criminal law to help someone who was wrongfully convicted at one of

the Tribunals. Jean de Dieu Kamuhanda was one of those who came to mind. Although I
never met Jean de Dieu, I was in Arusha when he was convicted and when his

conviction was affirmed on appeal. My colleagues in the defence bar widely believed that
Jean de Dieu was innocent and wrongfully convicted.

After the Karadzic closing arguments in October 2014, I focused in on Jean de Dieu’s
case. He was convicted of leading an attack at the Gikomero Parish on 12 April 1994.
He maintained from the moment of his arrest throughout his proceedings, that he had
not gone to Gikomero after the death of President Habyarimana on 6 April 1994. He said
that he was in Kigali with his family and neighbors at the time of the attack.

Because the Mechanism did not provide legal aid for convicted persons to prepare a
motion for review of their judgement, I knew that taking on Jean de Dieu’s case would
require me to work pro bono. It would be a significant time and financial commitment on
my part. I contacted several persons, including Rwandans who were themselves
convicted and acquitted at the ICTR, for advice. The opinion was unanimous that Jean
de Dieu was innocent and wrongfully convicted.



18.  Although I was familiar with the ICTR jurisprudence on motions for review, I consulted
it again before finally deciding to take on Jean de Dieu’s case. Every motion for review at
the ICTR was denied. No one ever even got a review hearing at the ICTR. The ICTR
judges required the convicted person to establish the existence of a “new fact” capable of
overturning the judgement before granting review. Fair enough. But it defined a “new
fact” as a “new issue”. If a fact was in issue at the trial or on appeal, it would not be

considered “new”.°

19. I considered this a high barrier to obtaining review. If I found perpetrators of the
Gikomero Parish attack, or other witnesses to the attack, who could attest that Jean de
Dieu was not present at the attack, this would not be a “new fact” under the Mechanism’s
jurisprudence, because the issue of whether Jean de Dieu was present was in issue at the
trial and on appeal. Indeed, this very type of evidence had already been rejected in Jean
de Dieu’s earlier motion for review for that very reason.’

20. The ICTR’s jurisprudence did leave open one avenue for review. New information as to
the credibility of prosecution evidence was said to constitute a “new fact” that might
warrant review. This led me to conclude that just about the only way to obtain review of
Jean de Dieu’s conviction was to convince prosecution witnesses who falsely claimed to
have seen Jean de Dieu at the Gikomero Parish to now tell the truth.

21.  However, the ability to contact prosecution witnesses was constrained by the fact that
every witness testified with protective measures. The order granting protective measures
prohibited the defence from contacting a protected witness on its own. To contact a
prosecution witness, the defence had to apply for permission from the Chamber. If
authorised, it would be the Office of the Prosecutor that would contact the witness and
arrange for the interview by the defence.

22.  When thinking about how I might go about obtaining “new facts” that would warrant
review of Jean de Dieu’s conviction, I settled upon a three-pronged strategy. First, I
would request to meet prosecution witnesses via the protective measures regime and hope
that if the Chamber allowed the interview, the witness agreed to the interview, and the
prosecution facilitated the interview, that I could appeal to the witness’ conscience to tell
the truth and help an innocent man gain his freedom.

23. Second, I would employ my investigator from Nzirorera’s case, Dick Prudence
Munyeshuli, to identify persons who were close friends of the prosecution witnesses. He
would then interview those persons as to what, if anything, the prosecution witnesses
ever said to them about what happened at the Gikomero Parish. I understood that this
could not include family members, who were also covered by the protective measures. I
also understood that we had to be careful not to disclose to the people we were

¢ See, for example, Niyitegeka v Prosecutor, No. ICTR-96-14-R, Decision on Request for Review (30 June 2006),
para. 6; Rutaganda v Prosecutor, No. ICTR-96-03-R, Decision on Requests for Reconsideration, Review,
Assignment of Counsel, Disclosure, and Clarification (8 December 2006), para. 9; Niyitegeka v Prosecutor, No.
ICTR-96-14-R, Decision on Third Request for Review(23 January 2008), para. 21

7 Kamuhanda v Prosecutor, No. ICTR-99-54A-R, Decision on Request for Review (25 August 2011), para. 43
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25.

26.

27.

28.

interviewing that the person we were inquiring about was a witness against Jean de Dieu.
I also understood that we could not request or instruct the people we were interviewing to
contact the prosecution witness or family members, because that would be doing
indirectly what we could not do directly. In my view, this would be in violation of the
protective measures. We were limited, in this aspect of the investigation, to finding out
what the prosecution witness said in the past to their close friends about the events at the
Gikomero Parish.

Third, I would employ Dick Prudence to interview persons who participated in the
attack on the Gikomero Parish, and who were not available to Jean de Dieu’s defence
team earlier. Although this evidence could not be a “new fact”, I thought we could use it
as corroboration of whatever new facts we were able to develop from the prosecution
witnesses.

I considered this strategy to be the best way to try to free Jean de Dieu within the
framework of the ICTR and Mechanism’s jurisprudence. I believed this strategy to be in
full compliance with the protective measures order.

I called Jean de Dieu in December 2014 at the prison in Mali where he was serving his
sentence. He accepted my offer to represent him pro bono in an effort to overturn his
conviction. He later designated me as his pro bono counsel in documents filed with the
Mechanism. I added Dick Prudence to our team and filed a notice of the identity of our
team members with the Registry. On 28 September 2015, I sent that notice to the team
members, stating that “We have to be vigilant to respect the protective measures so as not
to have any of our work called into question.”®

Between 2015 and 2019, I followed the strategy outlined above in Jean de Dieu’s case. I
filed motions, pursuant to the protective measures order, to interview six prosecution
witnesses. Each of them refused to consent to meet me. Dick Prudence identified and
interviewed friends of the prosecution witnesses, but we were not able to obtain evidence
that could be used for a motion for review. This is primarily because the witnesses feared
meeting the same fate as Witness GAA, who recanted his evidence against Jean de Dieu
and was arrested and prosecuted for giving false testimony in 2007. Dick Prudence and I
have also interviewed persons who led the attack on Gikomero Parish. They told us that
Jean de Dieu was not present or involved in that attack. However, as stated above, this
evidence cannot be the basis of a motion for review under the ICTR and Mechanism
jurisprudence.

Despite spending more than 800 hours and $23,000 of my own funds on Jean de Dieu’s
case, to my great sorrow, I was unable to develop the “new facts” required to file a
motion for review of his conviction.

Initial involvement in the case of Augustin Ngirabatware

8 A copy of this e-mail is Annex 1.
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Augustin Ngirabatware first contacted me in June 2015, just six months after I started
working on Kamuhanda’s case.

I am constrained by the attorney-client privilege from unilaterally revealing the content of
my communications with Ngirabatware. I will do my best in this statement to describe

the events as they occurred while fully respecting Ngirabatware’s attorney-client
privilege. If Ngirabatware waives the privilege, or the Court finds that the privilege has
been waived or does not apply, I can supplement this statement with further details.

After Ngirabatware contacted me, I did some of my own research to determine if it
was likely that he was innocent of the crimes for which he was convicted. I read his
judgements and spoke to various persons with knowledge of his case.

Ngirabatware was convicted of genocide by distributing weapons at a roadblock in
Gisenyi on 7 April 1994. He was also convicted of incitement to genocide by making a
speech at a roadblock in Gisenyi in February 1994. For each incident, his conviction was
based on the testimony of two witnesses: ANAE and ANAM for the weapons distribution
and ANAN and ANAT for the speech at the roadblock. The testimony of ANAE and
ANAM was so irreconcilable that the judges concluded that they must have

witnessed two separate incidents at the same roadblock on the same day. Witnesses
ANAN and ANAT were inmates [REDACTED] at Gisenyi prison.

From my own experience in Nzirorera’s case, where I spent eight years deeply immersed
in the national events that took place in Rwanda from 1990-94, I believed that it was
highly unlikely for Ngirabatware to have travelled from Kigali to Gisenyi on 7 April
1994. 1 was aware that most of the MRND Ministers, including Ngirabatware, were
escorted to the Presidential Guard Camp where they spent the day of 7 April. In my
experience, it was not unusual for Rwandan survivors and prisoners to falsely claim to
have seen high-ranking national authorities in their native communes after the genocide
broke out.

I agreed to take on Ngirabatware as a pro bono client because I believed he was
wrongfully convicted. However, I required that he pay my expenses because I was
already bearing those expenses for Kamuhanda. I was not otherwise prepared to take on
two cases at the same time. I specified that the approach to the prosecution witnesses
and/or those close to them had to be very carefully planned and executed and in full
compliance with the ICTR’s protective measures.

On 18 June 2015, I reviewed the Decision on Prosecution’s Motion for Special Protective
Measures for Prosecution Witnesses and Others (6 May 2009) in the Ngirabatware case.
Protective measure (v) provided that:

The Defence team in this case and any representative acting on its behalf shall
notify the Prosecution in writing if it wishes to contact any protected witness



36.

37.

and/or his or her family. If the person concerned consents, the Prosecution shall
facilitate such contact together with the WVSS.°

This protective measure was similar to that in the Kamuhanda case, except that it did not
require an order of a Chamber to meet the witness. I interpreted the provision above to
mean that if [ wished to contact a prosecution witness, I needed to go through the Office
of the Prosecutor. As in Kamuhanda’s case, I believed that our defence team could not
do indirectly what we could not do directly. Therefore, we were not to ask or instruct
anyone to contact a prosecution witness on our behalf.

I planned on using the same strategy as in Kamuhanda’s case: (1) to request, through the
prosecution, to meet the four witnesses whose testimony formed the basis of
Ngirabatware’s conviction and convincing them to tell the truth; (2) to identify close
[REDACTED] to whom the witnesses may have made statements about the events that
were the subject of their testimony and; (3) to develop corroborative evidence, not
amounting to new facts, such as evidence of Ngirabatware’s whereabouts on 7 April 1994
and the circumstances of false testimony being encouraged in Gisenyi prison.

Meeting Witness DWAN-147 in Kampala

38.

39.

40.

41.

On 21 July 2015, I received an e-mail from [Witness MT1],[REDACTED]. He said that
Defence Witness DWAN-147 informed him that he had important information about a
possible recantation by Prosecution Witness ANAE. He wanted to speak to
Ngirabatware’s lawyer about it. He wanted to ask the lawyer about the procedure for
Witness ANAE to finally tell the truth.!

I understood that Witness DWAN-147 was [REDACTED] of Witness ANAE. I read
the Decision [REDACTED], which specifically authorised the defence to meet with
Witness DWAN-147 in the absence of any Prosecution or WVSS representative despite
his being [REDACTED)] of Prosecution Witness ANAE. Therefore, I did not see any
reason why I could not meet Witness DWAN-147.

I met with Witness DWAN-147 in Kampala on 15 August 2015. I recorded our meeting
with his consent. [Witness MT1] served as my interpreter. Witness DWAN-147 asked me
if it would have an impact on Ngirabatware’s conviction if someone who testified against
him changed their testimony. I answered in the affirmative. He said that Witness ANAE
would be ready to recant her testimony. I explained that as Ngirabatware’s lawyer, I
could request a meeting with Witness ANAE.

I told Witness DWAN-147 that the rules did not allow us to meet with a prosecution
witness directly. We had to notify the prosecutor, who would contact the witness to see
whether she was willing to meet with the lawyer for Ngirabatware. If the witness agreed
to such a meeting, then the meeting would take place with the lawyer for Ngirabatware,

® WVSS was the acronym for the ICTR’s Witnesses and Victims Support Section. The acronym changed to WISP
when the Mechanism took over those functions.
10°A copy of our e-mail exchange is Annex 2.



but also with a lawyer for the prosecution, being present. I asked him if he thought
Witness ANAE would be willing to agree to that. He replied that he thought it was
possible and would speak to her and find out what her position was.!!

42. That was how the matter was left at the end of the meeting. If Witness DWAN-147 said
that Witness ANAE was likely to consent to be interviewed by me, I would make a
request to the prosecution to facilitate the meeting between me and Witness ANAE.

43.  After the meeting, I travelled to Arusha. I met with Ngirabatware at the United Nations
Detention Facility (“UNDF”). He signed a power of attorney for me to serve as his pro
bono lawyer.

Communication with Augustin Ngirabatware

44.  During the next two years, I communicated with Ngirabatware by e-mail. I did not know
what kind of device he had at the UNDF that allowed him to access the internet, whether
it was a modem connected to his laptop or a cell phone, but I knew that his possession of
such a device was clandestine. I never provided him with any devices or credits for such
devices that could be used to access the internet.

45. I knew that the Detention Facility would not appreciate my communicating with
Ngirabatware by e-mail, although nothing in the applicable Rules of Detention
specifically prohibited it.!> Since the UNDF was not allowed to be privy to our
communications in any event due to the attorney-client privilege, I saw no harm to
the Mechanism if I communicated with Ngirabatware in this manner.!3

46. Communicating with my client by e-mail was, to me, the lesser of two evils. It was
simply impossible for me to provide him effective assistance of counsel without it. The
only other means I had of communicating with him was to call him on the telephone. It
proved almost impossible to reach him by phone. The phones frequently went
unanswered at the UNDF. Because of the time difference between Arusha and
California, I could only call him between 11 pm and 7 am California time. On several
occasions, I stayed up late or woke up early to call him, only to be unable to get through.
On the occasions when I did get through, the connection was sometimes poor, the calls

1A transcript of the meeting is Annex 3.

121 note that in his Order Referring a Matter to the President (20 September 2021), in footnote 11, Judge Joensen
cited the Regulations on the Supervision of Visits to and Communications with Detainees, which was not issued until
December 2018, more than a year after I resigned from representing Ngirabatware. The operative Rules Governing
the Detention of Persons Awaiting Trial or Appeal before the Tribunal or Otherwise Detained on the Authority of
the Tribunal (9 January 1996) did not contain any provisions prohibiting communication with detainees by e-mail.
The only relevant provision, Rule 65, provided that “Each detainee shall be entitled to communicate fully and
without restraint with his Defence Counsel, with the assistance of an interpreter where necessary.”

13 Trial Chambers have held that alleged violations of UNDU guidelines and communication policies do not
constitute an interference with the administration of justice justifying an investigation or prosecution for contempt.
Prosecutor v Mladic, No. MICT-13-56-A, Decision on a Motion to Reconsider Decision on Renewed Motion for
Contempt (31 July 2018), p. 3; Prosecutor v Milosevic, No. IT-02-54-Misc.5 & Misc.6, Decision on the Initiation of
Contempt Investigations (18 July 2011), para. 12.
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48.

were limited to 15 minutes, and Ngirabatware was reluctant to say anything of substance
because he was convinced that the authorities were listening to his calls.

We also had no way to exchange documents. If I wanted him to provide me with a
document from his case, he would have to send me a hard copy by post from Tanzania to
California. Likewise, if I wanted him to see a draft of a pleading or questions for a
witness, I would have to mail it to him. It took about a month for mail to travel between
Arusha and California. It was simply impossible to work this way.

I was (and still am) convinced that Augustin Ngirabatware is innocent. I made the

choice to communicate with him by e-mail so I could provide him with effective
assistance in overturning his wrongful conviction. In doing so, I did not disobey any
court orders or rules of detention or interfere with any judicial proceedings. Violations by
detainees of the communication rules at the UN Detention Facility and Unit have never
been punished as contempt but have resulted in seizure of the devices in question or
restrictions on communications and visits. Nothing in my e-mail communications with
Ngirabatware rises to the level of a criminal offense.!* Nevertheless, I regret having done
so and apologize to the Mechanism.

Meetings with Defence Witnesses in Rwanda

49.

50.

On 17 August 2015, after my first day of meetings with Ngirabatware, I e-mailed Dick
Prudence Munyeshuli. I asked him to work as an investigator on the case. I proposed to
provide his name to the Registry. Once approved, I would be able to share confidential
information about the case with him. I stated that:

The first job would be for you to meet a person in Gisenyi [DWAN-147] who has
some information on one of the prosecution witnesses. I will give you more
details after you are authorized to receive the confidential information. We have
to be strict in obeying the protective measures because our conduct will be
scrutinized closely if we end up having a review hearing.

Dick Prudence responded the same day, agreeing to work on the case. He stated: “I am
also committed to strictly observe any instruction and rule for the good conduct of the
work in this process.”!>

On 2 September 2015, [Witness MT1] informed me that DWAN-147 confirmed that
Witness ANAE was willing to meet with Ngirabatware’s lawyer. She was committed to
tell the truth, although concerned about the ramifications of naming those who
encouraged her to lie.

141 note that in the United States and the United Kingdom, laws that make it unlawful to possess a cell phone in
prison do not extend to persons who communicate with prisoners. See 18 U.S.C. 1791 (United States); Section 40D
of the Prison Act of 1952 (United Kingdom). My own research has not uncovered any case of a person being
prosecuted for communicating with an inmate via cell phone.

15 A copy of our e-mail exchange is Annex 4.
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My position was that IRMCT judges would be skeptical and reluctant to accept a
recantation from a witness. The witness would not only have to give a complete and
thorough statement but would have to come to court and testify in a convincing manner
that the recantation was true. There was no point to obtaining a recantation unless we
could be sure that the witness was ready to stand behind it. Our best approach was to
prepare the witnesses that they would have to tell the whole truth about everything, that
they will have to testify about it some day in court, and to persuade them to have the
courage to do that so that they can somehow repair the damage they have caused to
Ngirabatware and to the truth.

I intended to execute our strategy by requesting a meeting with Witness ANAE.
However, I learned that there were other defence witnesses who were close
[REDACTED] to Prosecution Witnesses ANAM, ANAN, and ANAT to whom those
witnesses admitted that they lied when testifying at Ngirabatware’s trial. Specifically,
Witness ANAM had admitted this to Witness DWAN-41, Witness ANAN had admitted
this to Witness DWAN-78, and Witness ANAT had admitted this to Witness DWAN-28.
I decided to go to Rwanda in November and meet with these three defence witnesses. I
planned to record their statements as I did with Witness DWAN-147 in Kampala.

I asked Dick Prudence to organise the meetings with those defence witnesses and
Witness DWAN-147 for 24 November 2015. I asked [Witness MT1] to put Dick in touch
with Maximillian Turinabo in Gisenyi, who I was informed would arrange for those
witnesses to meet me. I did not know Turinabo but was aware that he was a resource
person for the defence team during the trial and appeal.

I never requested Dick Prudence, [Witness MT1], or Turinabo to have any of the defence
witnesses [ was to interview on 24 November contact any prosecution witness. My
intention was to interview those witnesses about what the prosecution witnesses said to
them in the past, not to use the defence witnesses as intermediaries to contact the
prosecution witnesses on my behalf. In that way, I believed that I was faithful to, and in
compliance with, the protective measures order for prosecution witnesses.

On 23 November 2015, I met with Rwandan Prosecutor General Richard Muhumuza. I
explained to him that while a defence lawyer in the United States, I helped, in a small
way, to free an innocent man who spent more than 20 years in prison for a crime he did
not commit. I told him that I found that to be the most meaningful thing I had done as a
defence lawyer. Now, I wanted to use my experience before international criminal
tribunals to help free some people who were wrongfully convicted at those tribunals. I
told him that I believed that Jean de Dieu Kamuhanda and Augustin Ngirabatware were
wrongfully convicted at the ICTR and were innocent. I explained that I would be
interviewing witnesses in Rwanda to develop new facts that could support a motion for
review at the IRMCT.

I told Mr. Muhumuza that I was doing this work pro bono, that I was not there to deny
the genocide, only to contest that my two clients had individual responsibility for the

11



57.

58.

59.

60.

61.

62.

specific crimes for which they were convicted. I came to meet him because [ wanted to
be transparent in my work.

On 24 November 2015, Dick Prudence and I drove from Kigali to Gisenyi. We proceeded
to the Eden Garden Motel. There, we met Turinabo. He informed us that the witnesses
were ready to meet us. Dick Prudence and I sat at a table in a small hut on the banks of
Lake Kivu. Turinabo brought the defence witnesses to us, one by one. We then
interviewed each witness individually. I recorded the interviews with the witnesses’
consent. Turinabo was not present during the interviews.

I first interviewed Witness DWAN-78. I asked him if Witness ANAN ever said anything
to him about Augustin Ngirabatware. He said that Witness ANAN testified falsely
against Ngirabatware. I asked him if that was something Witness ANAN told him, or
whether it was DWAN-78’s own conclusion. He told me that Witness ANAN told him he
had testified falsely at Ngirabatware’s trial, felt bad about it, and was now ready to tell
the truth.

I then explained to Witness DWAN-78 the procedure that the defence team had to

use to talk to someone who has testified as a witness against Ngirabatware. I told him that
we were not free to speak to a prosecution witness directly. We had to request

permission through the prosecution before we could meet the witness. I explained that
now that we received the information from him, we were going to ask to meet with
Witness ANAN. The Prosecution would then contact Witness ANAN to see if he agreed.
If he agreed to meet with the lawyer for Ngirabatware, I would have a meeting with
Witness ANAN. Then he could tell me directly what he told Witness DWAN-78.16

I next interviewed Witness DWAN-28. I asked him if he ever spoke to Witness ANAT
about Augustin Ngirabatware. Witness DWAN-28 told me that Witness ANAT falsely
accused Ngirabatware. Witness ANAT had, at Witness DWAN-28’s suggestion, written a
document to that effect. When I asked what Witness ANAT did with the document,
Witness DWAN-28 told me that Witness ANAT gave it to him. He then gave it to
Turinabo. Witness DWAN-28 added that Witness ANAT was ready to meet whoever
wanted to meet him to talk about this.

I explained to Witness DWAN-28 that I, as Ngirabatware’s lawyer, was not allowed to
meet a prosecution witness directly. I had to ask the prosecution for permission. I told
him that now that I had this information from him, I would ask the prosecution to allow
us to meet Witness ANAT.!” This was the first [ heard that Witness ANAT wrote a letter.

Turinabo informed Dick Prudence and I that Witness DWAN-41 could not make it to our
meeting. However, he arranged for another [REDACTED] of Witness ANAM to meet us
in place of Witness DWAN-41. At that time, he introduced us to a person I now know to
be Prosecution Witness ANAH. I did not know he had been a prosecution witness at the
time we met.

16 A transcript of the interview is Annex 5.
17 A transcript of the interview is Annex 6.
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63.

64.

65.

66.

67.

68.

69.

I then interviewed Witness ANAH. I asked him if he ever spoke to Witness ANAM about
Augustin Ngirabatware. He told me that she admitted to him that she never saw Augustin
Ngirabatware at the place she testified he had been. She claimed that others put words in
her mouth. She now felt badly about what she did. She wrote a letter to Ngirabatware’s
lawyer. She wanted to see how she could file that letter.

I explained to Witness ANAH that in order for me, as the lawyer for Ngirabatware, to
meet a prosecution witness I had to obtain the permission of the prosecution. The
prosecution would contact Witness ANAN to see if she was willing to meet
Ngirabatware’s lawyer. I told him that I was not permitted to speak with her directly. I
had to go through the prosecution. Now that he told me that Witness ANAM wanted to
tell the truth, I would make a request to the prosecution. They would contact her to see if
she was willing to meet with me.'3

When I transcribed my interview with Witness ANAH that evening, I referred to him as
witness R-1, believing that he was a new witness who had not testified before. It was
only after I provided the transcript to Ngirabatware that I learned that the person I was
referring to as R-1 was Witness ANAH.

After the interview with Witness ANAH, Dick Prudence and I met with Turinabo. He
had the letters of Witnesses ANAM and ANAT and wanted me to deliver them to the
IRMCT. I told him that we could not have contact with the prosecution witnesses. It was
not for us to be delivering their letters. If they spontaneously wanted to send a letter to the
IRMCT, they were free to do so. Our defence team could not do so on their behalf. I
refused to deliver the letters.

I took a copy of the letters of Witness ANAM and Witness ANAT. I told Turinabo that
now that we verified that Witnesses ANAM, ANAN, and ANAT were willing to tell

the truth, I would be requesting a meeting with them through the prosecution. It would be
at that meeting that they would have the opportunity to tell the truth. We could begin the
review procedure from there. I had not asked or instructed anyone to obtain these letters.

Witness DWAN-147, [REDACTED], so Dick Prudence and I left Gisenyi and drove
back to Kigali on the late afternoon of 24 November 2015. We met with Witness
DWAN-147 that evening in Kigali. I recorded our meeting with his consent.

During our meeting, Witness DWAN-147 reiterated that Witness ANAE was ready to
meet with me. I told him that I hoped to be back in February to conduct that interview.
He said she would have a request for me. I told him that she could present her request at
our meeting. '’

18 A transcript of the interview is Annex 7.
19 A transcript of the interview is Annex 8.
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70.

71.

72.

73.

74.

On the following day, I wrote a letter to the Office of the Prosecutor (“OTP”) requesting
to meet Witness ANAE, ANAM, ANAN, and ANAT pursuant to the protective measures
order.?’

On 28 November 2015, I sent our defence team a report of my work in Rwanda. After
recounting what Witnesses DWAN-78, DWAN-28, R-1, and DWAN-147 told me, I
outlined the next steps:

If the witnesses accept to meet me, I hope to return to Rwanda and conduct
recorded interviews with them in the presence of the ICTR prosecutor. If they tell
the truth, those recorded interviews will form the basis of a motion for review of
Dr. Ngirabatware’s case. It will then be up to the Appeals Chamber to decide if
these interviews constitute new facts which would call into question the validity
of the conviction. If so, they will hold a hearing to determine whether to grant the
review.?!

It was not part of my strategy to contact the prosecution witnesses, except through the
prosecution, as provided in the protective measures order. There was absolutely no need
for that.

On 6 December 2015, I received an e-mail from [Witness MT1] suggesting that we
transmit the witnesses’ letters to the IRMCT office in Kigali. I replied as follows:

I don't think our team should be involved in delivering letters for
prosecution witnesses. If they want to send a letter to the authorities, that
is up to them. We can be in violation of the protective measures if we are
having contact with prosecution witnesses and this must be avoided at all
costs.

So I don't think any action by our team is necessary concerning the letters.
I have requested a meeting with each of the four witnesses and if they
consent to the meeting, they will have a full opportunity to express their
sentiments in the presence of OTP at that meeting. I'll let everyone know
as soon as I hear from OTP as to whether the witnesses have consented. If
they consent, I hope to conduct the interviews during the first week of
February.”??

In December 2015, I learned that Witness ANAN also wrote a letter. I later obtained a
copy of this letter. The letter was dated 25 November 2015, the day after my meeting
with Witness DWAN-78. As the recording of our meeting shows,?* I did not ask or
instruct Witness DWAN-78 to contact Witness ANAN or to encourage him to write a
letter.

20 A copy of the letter is Annex 9.

2! The report is Annex 10.

22 A copy of this e-mail exchange in Annex 11.
23 Annex 5
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Prosecution’s violation of protective measures order

75. By the end of December, I still had no response to my 25 November request to the OTP
to interview Witnesses ANAE, ANAM, ANAN, and ANAT. On 30 December 2015, I
sent a reminder to that office.?*

76. On 13 January 2016, having still no response to my request to interview the
prosecution witnesses, I sent an e-mail directly to the Prosecutor Hassan Jallow.
He apologized for the delay. He assured me that his office would get back to me
soon.?

77. On 22 January 2016, I received an e-mail from the OTP informing me that Witnesses
ANAN and ANAT consented to meet with me, but Witnesses ANAE and ANAM
declined. I forwarded this e-mail to Dick Prudence. I told him that I was surprised that
ANAE and ANAM had not consented. I asked him to contact Turinabo to find out what
happened. Meanwhile, we would go ahead with the interviews of ANAN and ANAT.?

78. On 6 February 2016, I received an e-mail from Dick Prudence. He told me that
Witnesses ANAE and ANAM wrote letters to the IRMCT’s Witness Support and
Protection Unit (“WISP”) saying that they now consented to be interviewed by me.
On 9 February 2016, he provided me copies of the letters, which he obtained from
Turinabo.?’

79.  On 11 February 2016, Dick Prudence interviewed Witness DWAN-147 at my request and
recorded the interview, DWAN-147 explained that Witness ANAE was surprised and
confused when the WISP contacted her. She since wrote a letter to clarify that she
consented to meet with Ngirabatware’s lawyer.?8

80.  Between 23 January and 15 February 2016, I communicated with the OTP about the
modalities of my interviews of Witnesses ANAN and ANAT, which were scheduled for 3
and 4 March 2016.%° This culminated in the prosecution refusing to facilitate the
interviews, and, on 17 February 2016, filing with the Appeals Chamber its Extremely
Urgent Motion for Orders related to Protected Prosecution Witnesses. In the motion, the
prosecution claimed that the provision in the protective measures order that required it to
facilitate a meeting between protected prosecution witnesses and “the Defence team” did
not apply because since Ngirabatware’s conviction was affirmed on appeal, those

24 A copy of this letter is Annex 12.

25 A copy of this e-mail exchange is Annex 13.

26 A copy of this e-mail exchange is Annex 14.

27 A copy of the e-mail exchange is Annex 15.

28 The transcript of this meeting is Annex 16.

2 These communications are attached as confidential annexes to Prosecutor v Ngirabatware, No. MICT-12-29,
Response to Extremely Urgent Motion for Orders related to Protected Prosecution Witnesses (21 February 2016)
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81.

82.

83.

&4.

85.

86.

working for him on a potential motion for review did not constitute “the Defence team”
within the meaning of that term.*°

On 21 February 2016, I filed a response to this motion, contending that the words “the
Defence” in the protective measures order did not have the restrictive meaning that the
prosecution claimed, but included Ngirabatware and his counsel throughout all stages of
his case, including post-conviction review.*!

The Appeals Chamber agreed with me. It held that the prosecution’s interpretation of
the protective measures was “unduly restrictive and formalistic”. It authorised me to
meet with Witnesses ANAE, ANAM, ANAN, and ANAT.3?

The prosecution therefore violated the protective measures order by refusing to facilitate
the meeting with the witnesses. No one suggested that the prosecution’s violation of the
protective measures order through its “unduly restrictive and formalistic” interpretation
may constitute contempt. Yet I find myself investigated for contempt for my own good
faith interpretation of that same protective measures order.

This was not the only instance in which the Prosecution violated the protective measures.
Before the Nzabonimpa et al trial, the Prosecution met with protected witnesses in the
absence of a representative of the WISP in violation of the protective measures
decision.® It claimed to have interpreted that decision as not applying to proofing
sessions.?* The Single Judge ruled that proofing was included in the protective measures
order.* No contempt proceedings were initiated for the prosecution’s violation of the
protective measures order based on its erroneous interpretation of that order.

Indeed, in other cases, whenever the Prosecution has violated protective measures by
contacting protected defence witnesses, the Trial Chamber has declined, in the interests
of justice, to initiate contempt proceedings.

In Prosecutor v Nshogoza, No. ICTR-07-91-A, Decision on Defence Allegations of
Contempt by Members of the Prosecution (25 November 2010), where the prosecution
contacted defence witnesses in violation of the protective measures order, the Chamber
accepted that the members of the Office of the Prosecutor may have acted on the
mistaken belief that the Appeals Chambers Order authorised them to meet with the
relevant defence witnesses.*® Moreover, the Chamber did not consider that pursuit of

30 Prosecutor v Ngirabatware, No. MICT-12-29, Extremely Urgent Motion for Orders related to Protected
Prosecution Witnesses (17 February 2016), paras. 11, 13

3L Prosecutor v Ngirabatware, No. MICT-12-29, Response to Extremely Urgent Motion for Orders related to
Protected Prosecution Witnesses (21 February 2016)

32 Prosecutor v Ngirabatware, No. MICT-12-29, Decision on Prosecution’s Motion Regarding Protected Witnesses
and Ngirabatware’s Motion for Assignment of Counsel (5 May 2016) paras. 11-14

33 Prosecution v Nzabonimpa et al, No. MICT-18-116-T, Oral Motion and Decision (26 October 2020), p. 5-7
1d p.9

3 1d p. 10

36 Prosecutor v Nshogoza, No. ICTR-07-91-A, Decision on Defence Allegations of Contempt by Members of the
Prosecution (25 November 2010), para. 23
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87.

88.

&9.

90.

contempt proceedings was necessary to achieve the important goals of deterrence and
denunciation in this case. Under the particular circumstances of this case, the Chamber
declined to exercise its discretion to initiate contempt investigations or proceedings.’’

On appeal, the Appeals Chamber affirmed the decision as a proper exercise of the Trial
Chamber’s discretion.*® Judge Pocar, dissenting, said that “[i]n my view, the Trial
Chamber applied a double standard in this case in refusing to initiate contempt
investigations against members of the Prosecution for similar conduct for which it found
Nshogoza guilty of contempt and considered it justifying a harsh sentence.”

In Prosecutor v Nzabonimana, No. ICTR-98-44D-T, Decision on Contempt Proceedings
Against OTP Investigator Djibo Moumouni (18 November 2011), an ICTR Trial
Chamber declined to initiate proceedings for contempt against a prosecution investigator
who disclosed the identity of a protected defence witness.

In Prosecutor v Karadzic, No. IT-95-5/18-T, Decision on Invitation from the Single
Judge of the Mechanism for International Tribunals (6 August 2014), the ICTY Trial
Chamber was called upon to determine if the Prosecution interfered with the
administration of justice by violating its disclosure obligations. The Chamber held that
although it found that the Prosecution violated its disclosure obligations on numerous
occasions, it never found that such violations were indicative of a lack of good faith on
the part of the Prosecution.*”

Counsel are called upon to interpret court orders, including protective measures, all the
time in their work. A good faith interpretation of a court order has not been, and should
not be, subject to criminal prosecution for contempt.

Prosecution accuses me of violating protective measures

91.

92.

On 19 February 2016, I filed a Motion for Assignment of Counsel with the Appeals
Chamber, seeking legal aid for Ngirabatware’s motion for review.*°

On 26 February 2016, the prosecution responded to the Motion for Assignment of
Counsel, alleging that I deliberately breached the protective measures order by

meeting with Prosecution Witness ANAH and by using witnesses DWAN-147, DWAN-
78, and DWAN-28 to contact prosecution witnesses ANAE, ANAN, and ANAT.*!

37 Id, para. 24
38 Nshogoza v Prosecutor, No. ICTR-07-91-AR77, Decision on Nshogoza’s Appeal of Decision on Allegations of
Contempt by Members of the Prosecution (7 July 2011)

39p.3

40 Prosecutor v Ngirabatware, No. MICT-12-29, Motion for Assignment of Counsel (19 February
2016)(confidential).

41 Prosecutor v Ngirabatware, No. MICT-12-29, Prosecution Response to Motion for Assignment of Counsel (26
February 2016)(confidential).
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93. The prosecution’s response revealed that recantation letters from ANAM, ANAN, and
ANAT were sent to the Mechanism on 16 and 23 February 2016.#?> This was the first
I knew that these letters had been sent.

94. On 2 March 2016, I filed a reply. I attached my own declaration. Concerning the
allegation that I knowingly breached the protective measures order by meeting with
Witness ANAH, a prosecution witness who was dropped from its witness list well
before the trial,** [REDACTED]. I did not know he was a protected prosecution witness
at the time I met him.*

95. With respect to the allegation that I used witnesses DWAN-147, DWAN-78, and
DWAN-28 to contact prosecution witnesses ANAE, ANAN, and ANAT in violation of
the protective measures, [REDACTED].#

96.  [REDACTED].46
97.  [REDACTED]#

98. This was consistent with how I interpreted the protective measures from the beginning of
my work on Kamuhanda’s case through the end of my work on Ngirabatware’s case. I
believed I could not directly contact a protected prosecution witness or “ask or instruct”
anyone to do so on my behalf. I never asked or instructed anyone to contact a protected
prosecution witness in Ngirabatware’s case. Indeed, I emphasised the need to be vigilant
to ensure that the protective measures were followed to the maximum.

99. On 5 May 2016, the Appeals Chamber issued its Decision on Prosecution’s Motion
Regarding Protected Witnesses and Ngirabatware’s Motion for Assignment of Counsel. It
accepted my statement that I "never asked or instructed anyone to solicit any person to
contact prosecution witnesses" on behalf of the defence and found the prosecution failed
to show I violated the protective measures concerning the witnesses who wrote the
recantation letters.*®

100. The Appeals Chamber found that I violated the protective measures order by contacting
Witness ANAH. However, in light of my explanation for my contact with Witness
ANAH, the Appeals Chamber was “not persuaded by the Prosecution' s allegation of a

42 Id, Annex 1

43 Prosecutor v Ngirabatware, No. ICTR-99-54-PT, Prosecutor’s Rejoinder to the Defence Objections to the
Prosecution’s Revised Pre-Trial Brief (15 June 2009) at para. 35: “The Prosecution is not calling Witness ANAH.”;
Transcript of 28 September 2009, p 22: Mr. Kapaya: “Witness ANAH is not a Prosecution witness. We dropped him
a long time ago.” See also Transcript of 9 February 2010, pp. 2-3: Mr. Kapaya: “In principle, the law provides that
once you drop a witness, the other party is at liberty to meet with that witness.”

4 Prosecutor v Ngirabatware, No. MICT-12-29, Reply Brief: Motion for Assignment of Counsel (2 March 2016),
(confidential), Annex A, paras. 8-10.

4 Id, paras. 3-4.

46 Id, paras. 5-6.

47 Id, para. 6.

8 Prosecutor v Ngirabatware, No. MICT-12-29, Decision on Prosecution’s Motion Regarding Protected Witnesses
and Ngirabatware’s Motion for Assignment of Counsel (5 May 2016), para. 25
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101.

102.

deliberate breach of the protective measures warranting the issuance of a warning or any
other possible sanction.” It found it sufficient to caution me “to exercise greater care
when seeking to contact witnesses and to check the trial record accordingly.”*

I heeded the caution of the Appeals Chamber and thereafter made sure I knew the
identities of all protected prosecution witnesses in Ngirabatware and Kamuhanda’s cases,
lest I inadvertently meet one of them. That situation never recurred.

The Registrar assigned me as counsel for Augustin Ngirabatware on 8 June 2016.°° On
31 May 2021, in its Prosecution’s Final Trial Brief in the Nzabonimpa et al case, the
OTP accepted my meeting with Witness ANAH was spontaneous and inadvertent.>!

Interviews with Prosecution Witnesses

103.

104.

105.

106.

107.

On 14 June 2016, I requested WISP to schedule interviews with prosecution witnesses
ANAE, ANAM, ANAN, and ANAT for 5-8 July 2016. The next day, I requested Dick
Prudence to organise interviews with Witnesses DWAN-28, DWAN-78, DWAN-147,
and DWAN-41, who I originally expected to meet when Witness ANAH appeared in her
stead. I told Dick Prudence we could not have any contact with Witness ANAH. >

I did not consider the protective measures would be violated by meeting with those
defence witnesses to find out what information they had on the attitudes and concerns of
the prosecution witnesses I was about to interview. As I interpreted the protective
measures, so long as I did not request or instruct those defence witnesses to contact a
prosecution witness on my behalf, I was not in violation of those measures. I saw nothing
improper about finding out from them what, if anything, the prosecution witnesses said to
them in the past.

I was transparent about my intentions when requesting authorisation to travel from the
Mechanism’s Office of Legal Aid and Defence Matters (“OLAD”). On 15 June 2016, 1
wrote, “I will see the four defence witnesses before those interviews in order to obtain the
latest information they may have concerning the attitudes or concerns of the prosecution
witnesses. These defence witnesses are each either [REDACTED] or close
[REDACTED] of the prosecution witnesses and they provided me with the initial
information that the witnesses now wanted to tell the truth.”>?

On 27 and 28 June 2016, I met with Ngirabatware at the UNDF in Arusha.
I then proceeded to Rwanda. On 30 June 2016, I interviewed the defence witnesses at the

Eden Garden Hotel in Gisenyi. Dick Prudence acted as my interpreter. When I arrived, |
met Turinabo, who organised the witnesses to meet me there.

4 Id, paras. 24-26

30 Prosecutor v Ngirabatware, No. MICT-12-29, Decision (8 June 2016)

U Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Prosecution Final Trial Brief (31 May 2021), para. 66
52 A copy of our e-mail exchange is Annex 17.

53 A copy of our e-mail exchange is Annex 18.
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108.

109.

110.

111.

112.

113.

I first interviewed Witness DWAN-41. I recorded our interview with her consent. She
told me Witness ANAM told her about 1 2 years ago that she testified falsely at
Ngirabatware’s trial.>*

I then interviewed Witness DWAN-28. I recorded our interview with his consent. I told
him we were finally allowed to meet with Witness ANAT. We would be doing so the
following Wednesday. I asked him whether Witness ANAT was of the same mind as
when he wrote the letter saying he was ready to tell the truth. DWAN-28 said he was. I
asked Witness DWAN-28 not to talk to Witness ANAT about Ngirabatware’s case
between now and then “because our defence team is not allowed to have contact with a
prosecution witness, either directly or indirectly.” DWAN-28 agreed.>

I next interviewed Witness DWAN-78. I recorded our interview with his consent. I told
him we were finally allowed to meet with Witness ANAN. We would be doing so the
following Wednesday. I asked him whether Witness ANAN was of the same mind as
when he wrote the letter saying he was ready to tell the truth. DWAN-78 said he was. I
asked Witness DWAN-78 not to talk to Witness ANAT about Ngirabatware’s case
between now and then because “it’s not allowed for anyone on Ngirabatware’s team to
either directly or indirectly have contact with a prosecution witness...because we don’t
want anybody to think that we were trying to use you to contact him because that’s not
allowed. I wanted to meet with you to see what he was thinking, but I didn’t want you to
do anything in the future about that.” Witness DWAN-78 said he understood.>®

After these three interviews, Dick Prudence and I gave Turinabo a ride back to his house,
which was nearby. I thanked him again for all the good work he did to arrange the
interviews for me. I reminded him we were not to be in contact, directly or indirectly,
with any prosecution witness. He said he understood.

I provided these warnings to DWAN-28, DWAN-78, and Turinabo because I suspected
they were involved in procuring and sending the letters of Witnesses ANAM, ANAN,
and ANAT. I wanted them to understand they were not to contact any of these witnesses
on behalf of the defence team. I knew DWAN-28 and DWAN-78 would be in frequent
contact with Witnesses ANAT and ANAN because they were close [REDACTED]. It
would only be a violation of the protective measures if they spoke to those prosecution
witnesses on the defence team’s behalf. I wanted to be clear with them, and Turinabo,
that I did not want them to contact the prosecution witnesses on behalf of our defence
team.

On 2 July 2016, Dick Prudence and I met with DWAN-147 in Kigali, as he was
[REDACTED] in the area. I recorded our interview with his consent. I told Witness
DWAN-147 we finally succeeded in organizing a meeting with Witness ANAE and other
prosecution witnesses for the following week. I asked him whether Witness ANAE was

5% A transcript of the interview is Annex 19.
55 A transcript of the interview is Annex 20.
56 A transcript of the interview is Annex 21.
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still willing to tell the truth about Ngirabatware. DWAN-147 said that she was. However,
she wished to meet first with Ngirabatware’s team before meeting the prosecution. I told
Witness DWAN-147 that under the rules of the Tribunal for protected witnesses, we were
not allowed to meet with her without the Prosecutor. DWAN-147 assured me it was no
problem.>’

114.  On 5 July 2016, Dick Prudence and I went to the IRMCT office in Kigali to interview the
prosecution witnesses. The WISP officer-in-charge informed me that OTP decided not to
attend. He told me they would bring the witnesses into the office one at a time and would
let me know if the witness consented to my recording our interview. For those who did
not consent, [ was not to record the interview. I agreed.

115. I first interviewed Witness ANAT. Dick Prudence acted as interpreter. I recorded the
interview with Witness ANAT’s consent. He stated he did not tell the truth when he
testified at Ngirabatware’s trial. He never saw Ngirabatware before testifying at his trial.
He provided false testimony so he could be released from prison. He denied that anyone
had paid him any money or made him any promises to send his letter of recantation, that
he ever met anyone from Ngirabatware’s defence team, and that anyone promised him
any money or any other benefits if he gave a statement or testified that his evidence
against Ngirabatware was not true.®

116. Next, [ interviewed Witness ANAN. Dick Prudence acted as interpreter. I recorded the
interview with his consent. At the beginning of the interview, we had the following
exchange:

“AN: You see, I testified, and now I’m going to come back to my testimony.
What security guarantee can you provide me?

PR: Ok, well, first of all, you’re still going to be a protected witness regardless
of what is inside your testimony. So you still are under the protection of the
Victims and Witnesses Section. We will also give you the telephone number of
Dick Prudence here in Kigali and if you had any problems you could contact
him.”

117.  Witness ANAN expressed his concern about admitting he lied during his trial testimony.
I told him I could make him no promises. I asked him to have courage, to be brave, and
do the right thing. He then admitted that he lied during his testimony in the hope of
getting released from prison. He denied anyone paid him any money or made him any
promises to send his letter of recantation, that he ever met anyone from Ngirabatware’s
defence team, and that anyone promised him any money or any other benefits if he gave a
statement or testified that his evidence against Ngirabatware was not true.>

57 A transcript of the interview is Annex 22.
58 A transcript of the interview is Annex 23.
59 A transcript of the interview is Annex 24.
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118. At the end of the interview, Dick Prudence provided Witness ANAN with his telephone
number. [ wanted to assure Witness ANAN he would have the same level of protection if
he became a defence witness. As a prosecution witness, he could contact the WISP or the
prosecution. As a defence witness, I wanted him to be able to contact the WISP or the
defence.

119. 1 was aware that under the existing protective measures, we were not allowed to be in
contact with Witness ANAN except through the prosecution. Before the interviews, I
envisioned that if the witnesses went through with the intention stated in their letters to
tell the truth, they would now be, in effect, defence witnesses for the review hearing. It
was my intention at that time to apply for modification of the protective measures so that
the rules were reversed, and the prosecution would have to ask the defence to facilitate an
interview with the witnesses in the future. However, when I sat down to draft the motion
to modify protective measures a few days later, I decided it would be fairer if both sides
had to go through WISP to contact the witnesses. That is what I proposed, and what was
adopted.

120. Witness ANAN did, in fact, call Dick Prudence about two weeks after our meeting. Dick
Prudence informed me by e-mail that he received a call from Witness ANAN who said he
was asked to meet with the IRMCT Prosecutor. Dick Prudence reported that Witness
ANAN was anxious about this and said that if this happened, he would have to protect
himself as he did before. I immediately wrote back to Dick Prudence, telling him we
should not initiate any contact with Witness ANAN.

121.  Thad Dick Prudence provide Witness ANAN with his telephone number in the good
faith belief that the protective measures would be modified. When Witness ANAN
contacted Dick Prudence, those protective measures were still in place. I instructed
Dick Prudence not to call him back. This was consonant with the protective measures,
which required the defence team to notify the prosecution in writing “if it wishes to
contact any protected witness”. We did not wish to contact Witness ANAN and we did
not do so.

122.  Following our interview with Witness ANAN, on the same day, I interviewed Witness
ANAM, with Dick Prudence interpreting. A representative of WISP brought her into the
office. The WISP representative informed us that while Witness ANAM consented to be
interviewed, she did not consent to her interview being recorded. I did not record our
interview. Thereafter, I put the same line of questions to Witness ANAM that I put to
Witnesses ANAT and ANAN. I made notes of her answers. When we finished, I drafted a
handwritten statement that I believed accurately reflected what she told me. Dick
Prudence orally translated the statement to Witness ANAM in Kinyarwanda. She
confirmed it was accurate and signed it.

123.  In her statement, Witness ANAM stated that she testified falsely at Ngirabatware’s trial.
She never saw Ngirabatware in the places she testified to have seen him after the death of
President Habyarimana. She stated that no one made her any promises or paid her any

60 A copy of our e-mail exchange is Annex 25.
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124.

125.

126.

money to say that her testimony at Ngirabatware’s trial was untrue. She stated that she
had not previously met anyone from Ngirabatware’s defence team.®!

On the same day, I interviewed witness ANAE with Dick Prudence interpreting. A
representative of WISP brought her into the office. The WISP representative informed us
that while Witness ANAE consented to be interviewed, she did not consent to her
interview being recorded. I did not record the interview. Thereafter, I put the same line of
questions to Witness ANAE that I put to Witnesses ANAT, ANAN, and ANAM. [ made
notes of her answers and when we finished, I drafted a handwritten statement that I
believed accurately reflected what she told me. Dick Prudence orally translated the
statement to Witness ANAE in Kinyarwanda. She confirmed it was accurate and signed
it.

In her statement, Witness ANAE stated that she testified falsely at Ngirabatware’s trial.
She did not see Ngirabatware in the places she testified to have seen him after the death
of President Habyarimana. She stated that no one made her any promises or paid her any
money to say that her testimony at Ngirabatware’s trial was untrue. She stated that she
had not previously met anyone from Ngirabatware’s defence team.®?

At the end of this long day, 5 July 2016, I believed we made great progress in freeing an
innocent man from his wrongful imprisonment. I was particularly proud of how I
managed to overcome Witness ANAN’s reluctance by honestly telling him I could make
him no promises and asking him to have courage, be brave, and do the right thing. I
thought I did a great job. I did not know anyone was training or paying these witnesses
behind my back.

The Prosecution’s Interviews

127.

128.

129.

After the interviews, I drafted our Motion for Review of Judgement and Motion for
Modification of Protective Measures. 1 filed them on 8 July 2016.

In the Motion for Review of Judgement, I attached the transcripts and statements of my
interviews with the four witnesses. I contended the statements of the four prosecution
witnesses that they gave false testimony at the trial of Ngirabatware and that
Ngirabatware in fact had nothing to do with the crimes for which he was convicted
constituted new facts warranting review of his judgement.®

In the Motion for Modification of Protective Measures, 1 contended that [REDACTED].%*

1 A copy of the statement is Annex 26.
62 A copy of the statement is Annex 27.
6 [REDACTED].
6 [REDACTED].
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130.

131.

132.

133.

134.

135.

136.

On 13 July 2016, the prosecution opposed modifying the protective measures.®> On 14
July 2016, I filed a reply.5°

Without waiting for a decision on the motion, the prosecution directed WISP to summon
the witnesses for a meeting with the prosecution in Kigali. I learned of this on 21 July
2016 from Dick Prudence, who was informed by Witness DWAN-147 and Witness
ANAN. I immediately filed an [REDACTED].%’

OTP Senior Legal Officer Richard Karegyesa filed a response the next day
[REDACTED].®® T happened to be at the IRMCT in The Hague at the time. I ran into
Prosecutor Serge Brammertz in the cafeteria. I complained to him about what Mr.
Karegyesa was doing. To his credit, Mr. Brammertz overruled Mr. Karegyesa. He
ordered him to file [REDACTED)] that same day stating [REDACTED].%° However,
before that [REDACTED] was filed, the President issued a decision [REDACTED].”?

On 5 August 2016, the Appeals Chamber granted my motion for modification of
protective measures and ordered the measures I proposed.”!

On 9 August 2016, I received a copy of an e-mail from the OTP to the WISP requesting
to interview Witnesses ANAE, ANAH, ANAM, ANAN, and ANAT. On that same day, |
informed Dick Prudence and asked him to “contact [DWAN-147] and Max [Turinabo] if
you have not done so already so they will not be surprised when WISP begins contacting
the witnesses.” Dick Prudence replied the same day confirming he contacted Turinabo
and DWAN-147.72 On 26 August 2016, on the eve of my travel to Rwanda for the
interviews, I asked Dick Prudence to again contact Turinabo and DWAN-147 to make
sure everything was on track. He responded that same day that Turinabo assured him
everything was on track.

I asked Dick Prudence to contact Turinabo and DWAN-147 because I wanted them to be
informed about what was happening in the case. I had in mind the glitch that occurred
when Witnesses ANAE and ANAM claimed to be surprised when the WISP contacted
them for the defence interviews. I did not believe it was a violation of the protective
measures order for us to inform Turinabo and DWAN-147 so long as I did not ask or
instruct them to contact a prosecution witness.

All five witnesses consented to be interviewed by the Prosecution. On 29-31 August
2016, I attended the prosecution’s interview of the witnesses at the IRMCT offices in
Kigali. I did not say anything during any of those interviews. Witnesses ANAM and

REDACTED].
REDACTED].

REDACTED].

65 [ ]
66 [ ]
67 [REDACTED].
68 [ ]
69 [ ]

REDACTED].
" [REDACTED].
" Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on a Motion for Modification of Protective Measures
(5 August 2016)(confidential).
2 A copy of this e-mail exchange is Exhibit 5D24 in the Nzabonimpa et al case.
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137.

138.

139.

140.

141.

142.

ANAN were interviewed on 29 August, Witnesses ANAH and ANAT were interviewed
on 30 August. Witness ANAE was interviewed in Gisenyi on 31 August 2016.

Witness ANAM did not consent to her interview being recorded. She signed a statement
the OTP prepared at the end of the interview. During her interview, Witness ANAM
confirmed she gave false testimony during Ngirabatware’s trial. She was questioned in
detail about the letters she signed recanting her testimony and consenting to meet with the
defence. She said Witness DWAN-147 assisted her with those letters.

Witness ANAN was the next one to be interviewed. The interview was recorded with his
consent. During his interview, Witness ANAN confirmed he gave false testimony during
Ngirabatware’s trial. He was questioned in detail about the letter he signed recanting his
testimony. He said he wrote the letter himself and arranged for a courier company to send
it to the ICTR.

On 30 August 2016, Witness ANAH was interviewed. The interview was recorded with
his consent. During his interview, Witness ANAH confirmed Witness ANAM told him
that she gave false testimony in Ngirabatware’s trial and felt bad about it. He advised her
to write a letter to Ngirabatware’s lawyer, Mylene Dimitri. He said he had nothing to do
with sending her letter.

Witness ANAT was the next to be interviewed. The interview was recorded with his
consent. During his interview, Witness ANAT confirmed he gave false testimony at
Ngirabatware’s trial. He was questioned in detail about the letter he signed recanting his
testimony. He said DWAN-28 helped him get the letter typed and sent.

On 31 August 2016, Witness ANAE was interviewed in Gisenyi. She did not consent to
her interview being recorded. She signed a statement the OTP prepared at the end of the
interview. During her interview, Witness ANAE confirmed the testimony she gave
during Ngirabatware’s trial was not true. She was questioned in detail about the letter she
signed consenting to meet with the defence. She said Witness DWAN-147 assisted her in
getting the letter typed and sent.

After the interview with Witness ANAE, Dick Prudence and I met with Turinabo at my
request. After listening to what I believed were false statements about the letters from the
prosecution witnesses, I wanted to know the truth as to how they came to be prepared and
sent to the IRMCT. I asked Turinabo why all three letters came to be sent at around the
same time in February, 2016. He said he did not know. I asked him why all three letters
had the same “Strictly Confidential” stamp on them if they were prepared and sent
separately by three different people from three different places. He said he did not know.
He said he would try to get more information. He would let Dick Prudence know by the
end of the week what he found out. I was not satisfied with Turinabo’s answers.
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143.

144.

145.

On 2 September 2016, I asked Dick Prudence to re-contact Turinabo about the letters. I
provided Dick Prudence with a detailed list of questions I wanted him to ask, including
“why didn’t you tell us the truth about the letters when we asked you on Wednesday?””?

On 5 September 2016, after receiving an explanation from Ngirabatware as to how the
letters were sent, [ told Dick Prudence he no longer needed to ask Turinabo those
questions.

On 19 September 2016, the prosecution filed its response to the Motion for Review. It
agreed a review hearing should be held.”

Request to Interview Witness ANAL

146.

147.

148.

In contemplating a review hearing, I anticipated the prosecution may call Witness ANAL.
She testified at the trial that Ngirabatware was present in Gisenyi on the evening of 7
April 1994. Although her evidence did not form the basis of Ngirabatware’s conviction, |
thought it might be used to corroborate the trial testimony of Witnesses ANAE and
ANAM, who placed Ngirabatware in Gisenyi on 7 April.

On 21 September 2016, I gave the following instructions concerning ANAL:

“Please ensure that no one is violating the protective measures by contacting
her, directly or indirectly. All that is necessary is to know from her associates or
friends what she is thinking about her testimony from what she has said in the
past. No one should ask her anything. If it appears that she has also
acknowledged that she lied during the trial, I can request a meeting with her
through OTP and WISP. If not, we will leave her alone.”

After receiving information that Witness ANAL acknowledged giving false testimony
against Ngirabatware and may now be willing to tell the truth, on 21 October 2016, I sent
an e-mail to the WISP requesting to meet Witness ANAL. On 7 November 2016, WISP
informed me by e-mail that Witness ANAL had declined to meet with me.”

The Arrest of Judge Akay

149.

150.

On 19 October 2016, I learned that one of the judges assigned to the Appeals Chamber
for our review hearing, Aydin Sefa Akay, was arrested in Turkey for alleged

association with those who attempted a coup in that country. I did not know Judge

Akay but felt very strongly that Turkey’s arrest of a United Nations Judge in violation of
his diplomatic immunity was a grave threat to judicial independence.

On 10 November 2016, after diplomatic efforts to obtain Judge Akay’s release

3 A copy of my memorandum is Annex 28

4 Prosecutor v Ngirabatware, No. MICT-12-29-R, Prosecution Response to Motion for Review of Judgement (19
September 2016).

5 A copy of that e-mail is Annex 29.
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151.

152.

apparently failed, I filed a motion in Ngirabatware’s case for an order directing Turkey to
release Judge Akay immediately. If he was not released, I asked that Ngirabatware be
granted temporary provisional release due to the undue delay caused in the review
process by Judge Akay’s arrest. Finally, I requested an oral hearing at which the
government of Turkey could have the opportunity to explain its position before an order
was issued to compel it to release Judge Akay.”¢

President Meron, acting as the Pre-Review Judge, convened a hearing on 17 January
2017 at which Turkey was invited to appear and make oral submissions concerning its
arrest and detention of Judge Akay.”’ Turkey failed to appear at the hearing. I strongly
urged President Meron to issue a judicial order compelling Turkey to release Judge
Akay.”® The prosecution urged President Meron to replace Judge Akay on the
Appeals Chamber so the review hearing could go forward and perhaps assign Judge
Akay to another case. I opposed this request, stating:

“Using Rule 19(C) would involve replacing Judge Akay and stripping him of his
immunity...That would be completely unfair...This is a broader issue than what
the Prosecution is talking about when it comes to judicial independence. If a state
can arrest a Judge and the Judge has to be replaced because of that action, then
our Judges are subject to the restrictions that any state may choose to impose upon
them by taking away their immunity in one form or another. That goes to the

very heart of judicial independence. We don't want Judges having to answer to
their states or be fearful of their states if they take a certain decision or they don't.
They have to be completely independent. That's why they have diplomatic
immunity.

So it's no answer to replace a Judge on a particular case and shift him to some
meaningless work. That strikes at the very heart of judicial independence, and it's
unacceptable. And I have to say for Dr. Ngirabatware's behalf that the easiest
thing would be to have you replace a Judge and move forward. And we want to
move forward. That's what we desperately want. But not at the expense of a lack
of integrity and independence of the system itself.

The answer to the problem is: Turkey has to release Judge Akay, and you should
release Dr. Ngirabatware on temporary release while that situation is pending.””

On 31 January 2017, President Meron ordered Turkey to release Judge Akay.’® When
Turkey failed to do so, I requested the President report Turkey’s failure to comply

6 Prosecutor v Ngirabatware, No. MICT-12-29-R, Motion for Order to Government of Turkey or for Temporary
Provisional Release (10 November 2016).

"7 Prosecutor v Ngirabatware, No. MICT-12-29-R, Order for Oral Hearing (21 January 2017).

8 Prosecutor v Ngirabatware, No. MICT-12-29-R, Transcript of 17 January 2017, pp. 6-13.

" Id, pp 28-29.

80 Prosecutor v Ngirabatware, No. MICT-12-29-R, Order to Government of Turkey for the Release of Aydin Sefa
Akay (31 January 2017).
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153.

with the order to the United Nations Security Council.®! President Meron granted this
motion on 22 March 2017.32 When Turkey still failed to release Judge Akay, on 3 April
2017, 1 filed a motion to initiate contempt proceedings against Turkey’s President and
Minister of Justice. Attached to the motion were copies of correspondence I sent to

the United Nations Office of Legal Affairs and Government of Turkey trying to get Judge
Akay released.®® President Meron denied this motion on 26 April 2017, finding the
Mechanism did not have the power to hold individual State officials in contempt.’*
Finally, on 14 June 2017, Turkey granted provisional release to Judge Akay.

I was proud of my work in fighting for Judge Akay’s release. I acted out of principle.
One of my colleagues lauded my advocacy efforts.®> An article in the publication
Integrity in International Justice found that President Meron and I exceeded our ethical
obligations.®

Preparing for the Review Hearing

154.

155.

156.

After Judge Akay was released, he rejoined the Appeals Chamber bench. Five days later,
the Appeals Chamber granted our motion for a review hearing. It ordered the parties to
submit witness and exhibit lists by 31 July 2017.%

I filed our witness and exhibit list on 6 July 2017. In addition to the four former
prosecution witnesses who would testify as to the “new facts”, I proposed to call an
additional 18 witnesses to show that the truth was what the witnesses would now testify
to, and not their original trial testimony.*8

Dick Prudence and I had spent the past year taking statements from witnesses who were
with Ngirabatware on 7 April 1994 at the Presidential Guard Camp in Kigali and could
testify that he could not possibly have gone to Gisenyi that day as Witnesses ANAE and
ANAM claimed. We attached statements from 14 such witnesses. We also took
statements from four former inmates at Gisenyi prison who corroborated Witnesses
ANAN and ANAT’s scheme to falsely accuse Ngirabatware. We attached their
statements to our witness and exhibit list.

81 Prosecutor v Ngirabatware, No. MICT-12-29-R, Motion to Report Government of Turkey to United Nations
Security Council and for Modification of Conditions of Detention (15 February 2017).

82 Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on Motion to Report Government of Turkey to United
Nations Security Council and for Modification of Conditions of Detention (22 March 2017).

8 Prosecutor v Ngirabatware, No. MICT-12-29-R, Motion to Initiate Contempt Proceedings (3 April 2017).

8 Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on Motion to Initiate Contempt Proceedings (26 April

2017).

85 http://michaelgkarnavas.net/blog/2017/02/08/judicial-immunity/

8 Antonio Angotti, Basil Saen and Shan Patel, “Individual Integrity and Independence of Judges: The Akay Saga”,
in Morten Bergsmo and Viviane E. Dittrich (editors), Integrity in International Justice, Torkel Opsahl Academic
EPublisher, Brussels, 2020; https://www.toaep.org/nas-pdf/4-bergsmo-dittrich

87 Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on Ngirabatware'’s Motion for Review (19 June 2017).
88 Prosecutor v Ngirabatware, No. MICT-12-29-R, Augustin Ngirabatware’s List of Witnesses and Exhibits (6 July
2017)(confidential).
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157.

158.

On 24 July 2017, the prosecution moved to exclude the testimony of the 18 corroborating
witnesses, arguing that only “new facts” were admissible at the review hearing.? I filed
a response on 1 August 2017 [REDACTED]. I stated that [REDACTED].*°

Much to my great regret, on 10 October 2017, the Appeals Chamber granted the
prosecution’s Motion to Exclude Evidence.’! To this day, I consider this to be a
miscarriage of justice because it prevented them from relying on objective evidence when
determining which version from ANAE, ANAM, ANAN, and ANAT was the truth.

Prosecution’s Second Round of Interviews

159.

160.

161.

On 14 July 2017, I received an e-mail from the Office of the Prosecutor stating they
intended to interview nine witnesses: ANAE, ANAM, ANAH, ANAN, ANAT, DWAN-
28, DWAN-41, DWAN-78, and DWAN-147. The e-mail informed me that once the
WISP confirmed which witnesses were willing to meet, OTP would get back to me to
make further arrangements for the interviews.

I immediately forwarded this e-mail to Dick Prudence. I wrote:

“OTP was reportedly in Gisenyi this week interviewing some former OTP
witnesses in Ngirabatware's case. Today they sent me the below e-mail. I plan to
come to Rwanda in August and attend those interviews of persons who consent.
WISP will probably contact them next week to ask if they consent. I would
appreciate it if you could inform Max [Turinabo] and [DWAN-147] about that in
advance. We should take no position on whether the witnesses consent to be
interviewed—that is totally up to them.”*?

I did not consider asking Dick Prudence to inform Turinabo and DWAN-147 that the
Prosecution wanted to interview the five Prosecution witnesses and four Defence
witnesses violated the protective measures decision. The applicable protective measure
provided:

“A party who wishes to contact Witnesses ANAE, ANAH, ANAM, ANAN,

and ANAT shall notify the WISP and the other party. The WISP shall contact the
witness to determine if he or she consents to the meeting. The WISP shall
thereafter facilitate the meeting if the witness consents and shall be present during
the meeting. The other party may be present during the meeting if it so wishes.””?

8 Prosecutor v Ngirabatware, No. MICT-12-29-R, Prosecution’s Motion to Exclude Evidence (24 July
2017)(confidential).

% Prosecutor v Ngirabatware, No. MICT-12-29-R, Response to Motion to Exclude Evidence (1 August
2017)(confidential).

%L Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on Prosecution’s Motion to Exclude Evidence (10
October 2017)(public redacted version issued on 25 September 2019)

°2 A copy of this e-mail exchange is Exhibit 5D10 in the Nzabonimpa et al case.

9 Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on a Motion for Modification of Protective Measures
(5 August 2016)(confidential), p. 4.
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162. 1did not wish to contact Witnesses ANAE, ANAH, ANAM, ANAN, and ANAT. I was
not asking or instructing anyone to contact them on my behalf. I did not interpret the
protective measures decision as preventing me from informing our resource person that
the Prosecution wished to interview these witnesses, provided I did not ask or instruct
him to contact these witnesses on my behalf.** That was the same good faith
interpretation of the protective measures I expressed to the Appeals Chamber when the
issue of our contact with Prosecution witnesses was first raised in March 2016.%° It was
the same interpretation I expressed to our defence team throughout our investigation.”®

163. Tincluded that admonition that “we should take no position on whether the witnesses
consented to be interviewed—that is totally up to them” because I expected Turinabo
would contact DWAN-28, DWAN-41, and DWAN-78 and tell them to expect to be
contacted by the WISP. I did not want him discouraging those witnesses from consenting
to meet the prosecution.

164. My primary motivation in forwarding the e-mail was to see that the defence witnesses
were informed so they would not be surprised when contacted by WISP. In an e-mail I
sent the following day, I explained that I sent the prosecution’s e-mail to Dick Prudence
so the defence witnesses were informed they would be contacted by WISP.

165.  Although I did not think about it in the few seconds it took me to forward the
prosecution’s e-mail to Dick Prudence, it would not have surprised me if Witness
DWAN-28 informed Witness ANAT, Witness DWAN-41 informed Witness ANAM,
Witness DWAN-78 informed Witness ANAN, and Witness DWAN-147 informed
Witness ANAE that the Prosecution was requesting to interview them, given the close
relationship between those witnesses and [REDACTED]. However, I believed the
protective measures only applied when I wished to contact a prosecution witness. Since I
was not asking or instructing anyone to contact a prosecution witness on my behalf, I was
not in violation of the protective measures by asking Dick Prudence to inform Turinabo
and Witness DWAN-147 the prosecution was requesting to interview all those
witnesses.”’

%4 In determining whether a specific order of a Chamber has been violated, reference must be made to the exact
content of the relevant order which is the subject of the allegation of contempt. Prosecutor v Brdjanin, No. IT-99-
36-R77, Decision on Motion for Acquittal pursuant to Rule 98 bis (19 March 2004), para. 36; Independent Counsel v
Samura, No. SCSL-2005-01, Judgement in Contempt Proceedings (26 October 2005), para. 22.

9 Prosecutor v Ngirabatware, No. MICT-12-29, Reply Brief: Motion for Assignment of Counsel (2 March 2016),
(confidential), Annex A, para. 6.

%6 The Appeals Chamber has held that the interpretation and implementation of protective measures orders should be
the least restrictive necessary to provide for the protection of victims and witnesses. Prosecutor v Karadzic, No.
MICT-13-55-A, Decision on a Motion for an Order Referring a Matter to the President pursuant to Rule 90(C) (23
November 2018, public redacted decision issued on 12 February 2019), pp. 4, 7, 9, 12; Prosecutor v. Bagosora et
al., Nos. ICTR-98-41-AR73 & ICTR-98-41-AR73(B), Decision on Interlocutory Appeals of Decision on Witness
Protection Orders (6 October 2005), para. 17.

7 In In the Matter of Deogratias Sebureze and Maximilian Turinabo, No. MICT-13-40- R90, Decisions on
Allegations of Contempt of the ICTR (17 July 2013), at para. 15, the Single Judge held that the personal motives of
the person alleged to be in contempt was a proper consideration when determining whether to initiate contempt
proceedings.
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166. In any event, Turinabo would have learned of the prosecution’s request from my client,”®
or from the witnesses themselves as soon as the WISP contacted the first witness.
Therefore, I do not believe my request to Dick Prudence to inform Turinabo and
DWAN-147 caused the prosecution any prejudice. Indeed, all of the witnesses except
DWAN-41 consented to be interviewed.”

167. Ilikewise did not consider Dick Prudence would be making an impermissible disclosure
of confidential information to Turinabo by telling him the prosecution wished to
interview Witnesses ANAE, ANAH, ANAM, ANAN, ANAT, DWAN-28, DWAN-41,
DWAN-78, and DWAN-147. Turinabo already knew the identities of these witnesses
from his work as resource person for Ngirabatware’s trial and appeal teams. Indeed, on
the first day Dick Prudence and I met him in November 2015, he provided us with letters
signed by two of the prosecution witnesses in their true names and introduced us to a
third prosecution witness in his true name.

168. I believed the disclosing the identity of a witness to a person already in possession of that
information did not constitute a disclosure of confidential information. My belief was
shared by the OTP, which took the same position in the Karadzic case,'* the Appeals
Chamber, which adopted the Prosecution’s argument in its decision in the Karadzic
case,!%! the amicus curiae in the Brdjanin case, who conceded, and the Trial Chamber in
that case that found, that no “disclosure” of the whereabouts of a protected witness
occurred where the person receiving the disclosure already knew the whereabouts of the
witness, %2 and Judge Joensen in Dick Prudence’s trial judgement.!?® However, in Dick
Prudence’s appeal judgement, the Appeals Chamber held that “release, whether in a
public or private domain, of protected information may constitute unauthorised
disclosure, irrespective of whether the intended recipient of such information was already
aware of it due to previous disclosure by another person.”!%4

169. Nevertheless, when I asked Dick Prudence to inform Turinabo the prosecution wished to
interview those nine witnesses, I did not believe for a minute I was asking him to disclose

%8 After I resigned, Ngirabatware informed Turinabo and others of the schedule of upcoming interviews with his
new counsel. See Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Judgement (23 June 2021), para. 170.

% A copy of the OTP e-mail of 20 September 2017 is Annex 32. The Appeals Chamber has held that the impact of
an alleged breach of witness protective measures is a relevant consideration when determining whether to order a
prosecution for contempt. Prosecutor v Nsengimana, No. ICTR-01-69-A, Decision on Prosecution Appeal of
Decision Concerning Improper Contact with Prosecution Witnesses (16 December 2010), para. 34.

100 prosecutor v Karadzic, No. MICT-13-55-A, Prosecution Request for Leave to File Sur-Reply and Sur-Reply to
Karadzic Reply Brief: Motion for Order Referring a Matter to the President pursuant to Rule 90(C) (14 November
2017), para. 3.

101 prosecutor v Karadzic, No. MICT-13-55-A, Decision on a Motion for Order Referring a Matter to the President
pursuant to Rule 90(C) (23 November 2018), p. 7 (“CONSIDERING the Prosecution's submission that the state
authorities of [REDACTED] were already aware of Witnesses [REDACTED]'s identifying information

prior to the relevant Prosecution Correspondence” and “FINDING” that the Prosecution did not violate the
protective measures), made public pursuant to Decision on a Motion for a Public Redacted Version of a Decision
(12 February 2019).

192 Prosecutor v Brdjanin, (Concerning Allegations against Milka Maglov), No. 1T-99-36-R77, Decision on Motion
Jfor Acquittal pursuant to Rule 98 bis (19 March 2004), para. 9.

103 Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Judgement (23 June 2021), paras. 358-60.

104 Prosecutor v Fatuma et al, No. MICT-18-116-A, Judgement (29 June 2021), para. 77.
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170.

171.

confidential information or violate the protective measures order. If, retrospectively, it
turns out I was wrong in my interpretation of those provisions, it should not result in
criminal prosecution.

On 8 September 2017, the prosecution sent me an e-mail scheduling the interviews for
the week of 25 September. It asked the defence to refrain from contacting the witnesses. |
forwarded that e-mail to Dick Prudence, telling him not to contact any of the witnesses
before the scheduled interviews. Dick Prudence confirmed he received this instruction.!%

The prosecution interviewed Witnesses ANAN, ANAM, ANAT, and ANAE between 26
and 29 September 2017. It chose not to interview the other five witnesses it listed in
its e-mail to me. I was present but did not say anything during the interviews.

Investigating the letters

172.

173.

174.

175.

I understood the recantation letters of Witnesses ANAM, ANAN, and ANAT, as well as
Witnesses ANAE and ANAM’s letters consenting to be interviewed by me, cast a long
shadow over the credibility of those witnesses, particularly since it appeared to me that
the witnesses lied about how the letters were prepared and sent during their OTP
interviews. I wanted to know the truth before the review hearing.

On 18 November 2016, I went to Gisenyi with Dick Prudence to interview some former
prisoners from Gisenyi prison who I hoped could corroborate the testimony of Witnesses
ANAN and ANAT about how they came to falsely accuse Ngirabatware. I asked Dick to
schedule a meeting with Turinabo so I could ask him again about the letters. We met at
a restaurant near the border crossing into DRC known as the Petit Barriere.

I was particularly interested in receiving an explanation as to why, if the letters were
prepared and sent independently, as the witnesses claimed, they each bore the same
“Strictly Confidential” stamp. Turinabo brought Witness DWAN-28 to our meeting.
Witness DWAN-28 told us he had such a stamp. He affixed it to ANAT’s letter. He did
not know how the stamp got on the other letters. He still had the stamp at his home. He
offered to give it to Dick Prudence in the coming days.

On 23 November 2016, Dick Prudence reported to me by e-mail that Witness DWAN-28
gave him the “Strictly Confidential” stamp. He also informed me Witness DWAN-147
also had his own “Strictly Confidential” stamp, which he provided to Dick Prudence.
Since I knew that Dick Prudence had taken some courses in forensic document
examination, I asked him to examine the stamps and letters to see if he could tell which
stamps were used on which letters. I was surprised that both DWAN-28 and DWAN-147
had identical “Strictly Confidential” stamps. That hardly seemed like a common
household item in Rwanda. It still did not account for how the “Strictly Confidential”
stamp got on Witness ANAN’s letter, which he claimed he sent himself.!%

105 A copy of our e-mail exchange is Annex 30.
106 A copy of this e-mail exchange is Annex 31.
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176.

177.

178.

179.

On 7 and 17 December 2016, Dick Prudence reported to me that he could not tell which
stamp made the impression on the letters.!?’

The issue of the letters remained dormant until 2 August 2017 when the OTP disclosed
copies the DHL waybills among its intended exhibits. Two things jumped out at me
from reviewing those waybills: (1) Witness ANAM and Witness ANAN's letters were
posted at the same time on the same day from the same DHL office with consecutive
waybill numbers, which was inconsistent with ANAN’s statement to the prosecution that
he sent the letter to DHL by independent courier; and (2) the total amount spent on DHL
fees was 114,000 RWF, or about $135. Where did these witnesses get that kind of
money?

On 7 August 2017, I sent an e-mail to Dick Prudence asking him to go to the DHL office
to interview the person who handled the transactions to see if they remember anything
about them. I asked him to collect any other documents associated with those shipments,
such as forms the customer filled out. I requested he check if there were surveillance
cameras at DHL or in the surrounding area that might allow us to see who entered the
DHL office on the date and time DHL received the letters.!%®

On 12 August 2017, Dick Prudence sent me a report of what he learned at DHL.!% 1
asked him to contact Witness DWAN-147, show him the waybills, and ask him if he was
the one who sent the letters. If so, I wanted to know how he got Witness ANAN’s
letter.!'® On 23 August 2017, Dick Prudence sent me another report. He reported that
DWAN-147 claimed to have taken the letters to DHL, including that of ANAN.!! T
asked Dick where DWAN-147 got the money for the DHL shipments. Dick Prudence
responded that Witness DWAN-147 said that he paid for the letters from ANAE and
ANAM, that ANAN had sent the money for his letter and that DWAN-28 paid for
ANAT’s letter. I told Dick Prudence I found that hard to believe.!!?

Events leading up to my Resignation

180.

On 22 November 2017, the Appeals Chamber issued an order scheduling the review
hearing for 8 February 2018.'!% At the same time, the Pre-Review Judge issued an order
in which he disclosed that Witness ANAL informed the WISP that certain individuals
requested the witness to testify for Ngirabatware's defence in exchange for financial and
material benefits. He ordered the Registry to disclose the ex parte submissions it made on
the issue in December 2016 and August 2017.114

107 A copy of his report is Annex 32, and a related e-mail exchange, is Annex 33.

108 A copy of our email exchange is Annex 34.

109 A copy of Dick Prudence’s report is Annex 35.

110 See Annex 34.

1A copy of Dick Prudence’s report is Annex 36.

12 A copy of our e-mail exchange in Annex 37.

113 Prosecutor v Ngirabatware, No. MICT-12-29-R, Scheduling Order for Review Hearing (22 November 2017).
114 Prosecutor v Ngirabatware, No. MICT-12-29-R, Order Regarding Status of Filings (22 November
2017)(confidential).
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181.

180.

181.

On 27 November 2017, I received the Registry’s submissions. In the Registrar’s
Submissions Concerning Witness ANAL (13 December 2016), it was reported that when
WISP asked Witness ANAL in November 2016 whether she consented to meet with the
defence of Ngirabatware, she told the WISP that Mary Rose Fatuma, a relative of
Ngirabatware, offered to pay her money if she would accept to be interviewed by
Ngirabatware’s counsel. Fatuma provided her with a list of questions that would be asked
during the meeting. In the Registrar’s Submissions pursuant to the Order for Further
Submissions of 21 July 2017 (11 August 2017), Witness ANAL related that Fatuma
claimed to have met with two members of Ngirabatware’s defence team, a white man and
a black man.

I was very surprised and disturbed by this information. I immediately requested an
explanation from Ngirabatware. I also sent an e-mail to Dick Prudence requesting his
comments. I told Dick Prudence I was very concerned. Ngirabatware’s friends were
needlessly putting us in jeopardy of being able to do our job, not only in Ngirabatware's
case, but in other cases. I was thinking of resigning from Ngirabatware’s case. I said that
I knew Ngirabatware was innocent, but perhaps he should be defended by another lawyer
who doesn't have to defend himself and Ngirabatware at the same time. I indicated I

would be “sleeping on it”.!13

In fact, I slept very little that night. When I got up in the morning I had decided to resign.
I sent Ngirabatware a letter that day. As Ngirabatware later sent this letter to others and it
was obtained by the OTP, I am at liberty to reproduce it here without violating the
attorney-client privilege:

Dear Augustine,

This letter is very hard for me to write. I know beyond any doubt that you have been
wrongfully convicted. But I cannot continue to represent you.

Your supporters have placed me in serious jeopardy by their actions. First, by assisting
witnesses in preparing their recantation letters, second, by assisting them in sending the
letters, and now in trying to convince Witness ANAL to consent to be interviewed by me.
These actions have continued despite my warnings from the beginning that we cannot be
in contact with prosecution witnesses, either directly or indirectly. But now I can face an
investigation by an amicus curiae prosecutor and even arrest in Rwanda for me and/or
Dick Prudence.

Y our supporters have also seriously damaged your chances of success in the review
hearing. These questions produced by ANAL, coupled with her allegations of an offer of
payment, whether true or not, will lead the Appeals Chamber to distrust us and the
recantations. If we proceed with the hearing in February with me as your counsel, we
will look like a bunch of cheaters trying to deceive the Chamber and we have no chance
of prevailing at that hearing.

115 A copy of our e-mail exchange is Annex 38
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184.

I have decided that there is no way, for the sake of both of us, that I can continue as your
counsel.

For me, there is a clear conflict of interest as I cannot help but want to look out for my
own interests to show that I had nothing to do with these breaches of protective measures.
That means that my loyalty is divided and my personal interests are now colliding with
my interest in defending you. In addition, your supporters have abused my legal services
and advice, which I cannot countenance.

For you, my arguments on your behalf will be poisoned by the allegations against me,
and by my involvement in requesting WISP to set up a meeting with ANAL, which,
when coupled with these written questions and her reference to a white man from your
defence team, looks sinister. You will be much better off with advocates at the review
hearing arguing your case who are not tainted by these events.

I am truly sorry and saddened by having to do this. I assure you that I have agonised over
this ever since seeing those ANAL materials yesterday morning. But I know this is what
I have to do—for both of us. Therefore, I will be filing a Motion to Withdraw with the
Appeals Chamber on Thursday. While the motion is pending I will continue as your
lawyer. And I will strictly respect the confidence of your communications with me, as
they are covered by the attorney-client privilege, which continues even after a lawyer no
longer represents a client.

Your friend,
Peter

On 30 November 2017, I filed a motion to withdraw with the Appeals Chamber.!!¢ The
Appeals Chamber granted the motion on 19 December 2017.117 My quest to overturn
Augustin Ngirabatware’s wrongful conviction had itself gone horribly wrong.

Arrest and Trial of Dick Prudence Munyeshuli

185.

186.

Dick Prudence Munyeshuli was arrested on 3 September 2018. He was charged with
violation of the protective measures decision by disclosing the names of protected
prosecution witnesses and having indirect contact with them.!!8

His trial began on 22 October 2020. I travelled to Arusha on 18 March 2021 to testify as
a witness in his defence. However, his counsel decided that Dick Prudence didn’t need
my testimony. Therefore, the Single Judge hearing Dick Prudence’s case never heard my
version of these events.

16 prosecutor v Ngirabatware, No. MICT-12-29-R, Defence Counsel’s Motion to Withdraw (30 November 2017).
7 Prosecutor v Ngirabatware, No. MICT-12-29-R, Decision on Defence Counsel’s Motion to Withdraw (19
December 2017).

18 prosecutor v Turinabo et al, No. MICT-18-116, Notice of Filing of Public Redacted Version of Indictment (5
September 2018).
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187.  In the Prosecution’s final brief in Dick Prudence’s case, the Prosecution pointed to many
examples of how the other accused in that case, including my client, worked to conceal
from me that they were training and paying money to the Prosecution witnesses.!!” The
Single Judge, in his Judgement, also accepted the payments and training took place
without my knowledge.'?°

188.  In reading the Nzabonimpa et al judgement, I learned the training and payment of
witnesses continued even after I resigned, while Diana Ellis represented Ngirabatware.
Ngirabatware used information from his new counsel to inform his co-accused of
upcoming meetings with witnesses, just as he did when I was his counsel.!?!

189.  Dick Prudence was acquitted on 25 June 2021. The Prosecution appealed his acquittal.
On 29 June 2022, the Appeals Chamber reversed his acquittal and convicted him of
disclosing the identity of prosecution witnesses to Max Turinabo and of indirectly
contacting prosecution witnesses in violation of the protective measures orders by
informing Turinabo that the prosecution intended to interview those witnesses. 22

Final Reflections

190. In addition to my contemporaneous knowledge of the events, I have now obtained
additional information from reading the Nzabonimpa et al judgement. Judge Joensen
properly described the training and bribery of these witnesses to be “amongst the most
brazen efforts to interfere with the administration of justice before an international
tribunal.” I do not condone, in any way, the criminal conduct that took place.

191. Ideeply regret that Augustin Ngirabatware did not have the confidence in me to follow
my advice and obtain a review of his wrongful conviction the right way.

192. I feel terrible that my investigator, Dick Prudence Munyeshuli, was convicted for doing
something I asked him to do. We worked together for 14 years and always tried to
represent our clients in a fair and ethical way.

19 Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Prosecution Final Trial Brief (31 May 2021), para. 65:
“they coordinated to present the Intermediaries to ROBINSON and MUNYESHULLI as witnesses to the recantations
they had orchestrated”; para. 78: they trained witnesses “to ensure that the recantations would withstand the scrutiny
of the NGIRABATWARE Defence.”; para. 102: they devised “an elaborate revised narrative developed to disguise
that NZABONIMPA participated in sending the Recantation Letters and Consent Letters once ROBINSON grew
concerned”; and, at para. 64, even presented false rubber stamps to throw me off the trail of who had sent the
recantation letters; para. 143: “Had NGIRABATWARE’s role in producing ANAM/TNN31[REDACTED]’s
Recantation Letter been legitimate, his counsel ROBINSON would have known about it. Instead, [REDACTED],
after the letter was signed, to inform ROBINSON of ANAM/TNN31[REDACTED]’s supposed desire to recant and
tell him she had prepared a letter.”

120 prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Judgement (23 June 2021), paras. 112, 125, 131, 136, 206,
229,296, 317.

121 Prosecutor v Nzabonimpa et al, No. MICT-18-116-T, Judgement (23 June 2021) at paras. 86, 161-65; 170-75,
180, 244, 249-50, 255, 280-83.

122 Prosecutor v Fatuma et al, No. MICT-18-116-A, Judgement (29 June 2022)
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193. Iremain at the disposal of the amicus curiae investigator and Single Judge to answer any
questions concerning this matter. I believe that a fair evaluation of my conduct should
lead to the conclusion that criminal prosecution for contempt would not be appropriate.

DATED: 28 April 2023

(Ui

PETER ROBINSON
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